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18—Legislature has power to prohibit foreign corporation from doing busi- 
ness within state or to grant them privilege on such terms as it sees 
fit. City of Chicago v. Kent (Ill.) ‘ 


§$ 20. —— LOCAL AUTHORITY OR LECENSE AND LICENSE FEES OR 
TAXES. 


20—Reciprocal insurance company writing automobile insurance not entitled 
to certificate of authority under act authorizing fire insurance compa- 
nies.—Reciprocal company, writing automobile public liability insur- 
ance, not authorized to do business under statute as mutual fire insur- 
ance company. State ex rel. eeeeE Underwriters, _— v. Gear- 
heart, State Supt. of Ins, (Ohio). 


§ 25. ——- CIVIL LIAPILITY OF AGENTS. 


25-—Agent is liable for writing policy in unauthorized company covering 
property outside state—that corporaition could not lawfully act as agent 
does not relieve it of liability—statutory liability of agent for unauthor- 
ized company is not limited to lawful agent. Cordy v. Northern Secur- 
ity Co. (Wis.) 


fl. Insurance Companies. 
{A) STOCK COMPANIES. 


§ 35. OFFICERS, 
35—Company held chargeable with knowledge of bank’s poor condition when 
procuring bond for deposit. Phillips v. U. 8. Fidelity & Guar. Co. (N. Y.) 
’ 


§ 41. INSOLVENCY AND DISSOLUTION. 


§ 50. ASSETS AND RECEIVERS. 

50—Court will not appoint receiver for company whose assets are in pos- 
session of insurance commissioner. People v, Knickerbocker Life Ins, 
Co. (N. Y.) 

50—Rights of holders of certificates embodying contracts “of: corporation to 
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pay certain part of premiums not annulled without notice of proceed- 
ing. Sherman v. Internat’] Life Ins. Co. of St. Louis (Mo.)............ 


(B) MUTUAL COMPANIES, 


§ 55. MEMBERS. 


65—County board of education as a “person”, may carry co-operative assess- 
ment insurance—provision for lien against property of members does not 
prevent insuring of school property in co-operative company. Dalzell v. 
Bourbon County Board of Education (Ky.)..c,cccccccccccccccccccvcscccs 


iI. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER, 


§ 79. DURATION AND TERMINATION OF AGENCY. 


79—Agent’s contract held not superseded by subsequent contract making 
change in schedule of commissions—company could terminate agency 
without notice provided for by contract on agent’s failure to devote 
time to business. Southern States Life Ins. Co. v. Hodges (S. C.)...... 


§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general, 
83(1)—Petition held to state cause of action on subagent’s bonds—bonds 
furnished by subagent in certain territory held not to protect general 
agents after appointment as agent in other territory. Buckner v. Cra- 
vens, Daragan & Roberts (Tex.) wate 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)—Co-operation and division of cOmmissions between agents of same 
company not forbidden by statute. Diefenbach v. Jarett ( Wis.) 
84(1)—-Promise to increase compensution under contract terminable at will 
is enforceable—bonus to agent optional with company not enforceable 
until option is exercised, American Nat’l Ins. Co, v. Teague (Tex.).... 


(2). Right to commissions, 


84(2)-—Clause that termination of contract terminates right to compensa- 
tion prevents claimn for unearned compensation—agent’s contract held 
to permit recovery of commission earned when relationship terminated. 
American Nat’l Ins. Co. v. Teague cane 
84(2)—Agent’s contract did not entitle him business 
brought by other broker. Fritschle v. New Amsterdam Cas, Co, (Mo.).. 


(4.) Commissions on renewals. 
$4(4)—Renewal commission contract did not cover renewals made prior to 
its approval. Turner v. Northwestern Mut. Life Ins. Co, (N. Y.)........ 
84(4)—Agent held not entitled in forfeiting subagent’s contract to also for- 
feit right to commissions on renewals under contract purchasd from 
former subagent. Marshall v. Guinn (Ga,.) e 
84(4)—Commissions on renewals collected within period of limitations held 
not barred—agents entitled to commissions on renewals of fidelity bonds 
by certificate or new bond—not entitled to commissions on renewal of 
bond originally executed prior to agency—nor on substituted bonds in 
different form. Beardsley v. American Bonding Co. (N. Y.) 
(6). Actions for compensation. 
84(6)—Contract between company and agent was properly excluded in ac- 
tion for division of commissions. Diefenbach v. Jarett (Wis.) 
84(6)—Company held to have waived claim for reinsurance premiums—agents 
entitled to credit for reinsurance paid before period of limitations. 
Beardsley v. American Bonding Co. 


§ 85. BREACH OF CONTRACT BY PRINCIPAL. 


85—Agent’s action for wrongful discharge properly brought in county where 
cause of action arose. State ex rel. Time Ins. Co. v. Superior Court of 
Douglas County (Wis.) eeb.ves 

85—Company could put other agents in territory described in agency, 
contract not providing for exclusive agency. Southern States Life Ins. 
Co. v. Hodges (S. C.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 87, IN GENERAL, 


87—Contract to insyre car held within scope of authority of seller’s agent. 
Pinteor ~. Cutitas Loesen Co., 166, GC Wada ide ccd cess venecéce céewcess 


§ 88. GENERAL OR SPECIAL AGENTS, 


88—General agent has authority to state calculated dividends—restrictions 
in its eontract not binding on policy holders, Manhattan Life Ins. Co. 
TT: CM) 6 6 6:06:50 00.06 6 e000 e868 SN V.0O 5 0 nE Es 0:66 900008 ss 66 OR DEKH E OR 


(8) 





Topical Index. 


§ 89. ASSISTANTS AND CLERKS OF AGENTS. 
ao has same power to bind insurer as has agent. Conn, Fire Ins. 


§ 90. EFFECT OF PROVISIONS OF POLICY. 

90-—Policy restrictions on authority of agents is not conclusive. Manhattan 
Life Ins. Co. v. Stubbs (Tex.) 

90—tInsurer cannot limit responsibility for acts of agnets by contract provi- 
sions. Security Ins. Co, v. Cameron (Okla.) 


§ 95. NOTICE TO AGENT. 
95—Company charged with notice of letters in records of general agent. 
Manhattan Life Ins, Co. v. Stubbs (Tex.)......... 


95—Company charged with knowledge that agent had not returned premium. 
Gt. Southern Life Ins. Co. v. Dolan (Tex.) 


(B) AGENCY FOR APPLICANT OR INSURED, 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Broker procuring insurance on antomobile held agent of insured—broker 
is generally agent of insured. Buck v. Stuyvesant Ins, Co. (Mo.) 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. IN GENERAL, 


98—Insurer’s agent held not insured’s agent when soliciting reinstatement. 
Lechler v. Montana Life Ins, Co. 


§ 102. DURATION AND TERMINATION OF AGENCY. 


102—Agency held terminated by change in charter and form of insurance. 
Merchans’ Life Ins. Co. ¥. Grisweld (TOR)... cccosccccccccscccesceescce 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Bank held ‘‘broker”’ and not agent.—Broker jis liable for failure to pro- 
cure Insurance Gay v. Lavina State Bank (Mont.) 

1083—Broker undertaking to procure policy covering designated risk liable 
for loss from negligent default—in assuming duty of procuring policy 
must exercise ordinary care in performance thereof—evidence in action 
for failure to procure adequate policy held to require submission of 
question of -contributory negligence—plaintiff, if contributorily negligent, 
can recover only nominal damages for broker’s failure to procure ade- 
quate policy. Elam v. Smithdeal Realty & Ins. Co. (N. C.) 


IV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general, 
115(2)—-Where homestead was assigned to daughter subject to dower and 
homest¢ad rights of widow, the widow had insurable intarest in property 
prior to assignment of dower. In re Johnson’s Estate, Buth v. Davis 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 


116(1)—Son-in-law held to have no insurable interest in father-in-law’s life. 
American Ins. Union v. Manes (Ark.) 


(4). Husband and wife. 


116(4)—Marriage of insured with divorcee from another state held valid. 
Webster v. Modern Woodmen of America (I0wa).. 


Vv. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY, 
§ 124. NATURE OF THE CONTRACT. 


124—Parties may contract for insurance as they see fit, provided the con- 
tract does not contravene provisions of law. Jackson v. State Mut. 
Rodded Fire Ins. Co., Ltd. 

124—Controlling requisite of assessment plan is payment dependent on col- 
lections. Lee v. Missouri State Life Ins. Co. 

124—Policy held old line contract, not assessmenit plan. Howard v. Missouri 
State Lille TE CC CGS oles sive rnciecs owes saccewades Char ensereeansendsos 

12i—Policy held old line contract, preventing increased assessment. Lee wv. 
Missouri State Life Ins. Co. (Mo.) 

124—Policy held old line contract, preventing increased assessments. 
Vv. Missouri State Life Ins. Co. (Mo.) 
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§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—Company refusing to issue policy contemplated by agreement waives 
right to rely on conditions it might have inserted, Conn. Fire Ins. Co, 
v. Fields (Tex.) cenees 
(2). Actions on agreements. 


128(2)—In suit on oral contract to issue policy covering grain, plaintiff 
could recover though policies issued did not so cover—in suit an oral 
contract to insure, plaintiff need not seek reformation of policies issued 
pursuant thereto. Conn. Fire Ins. Co. v. Fields (Tex.) cmeaete ees 


§ 129 POWERS OF AGENTS IN RESPECT OF CONTRACTS IN 
GENERAL, 


129—Agent held authorized to promise return of premium after application 
was rejected. Great Southern Life Ins. Co. v. Dolan (Tex.) 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 


130(2)—Insurance risk is not assumed until minds of applicant and insurer 
meet. Muhlbach v. Omaha Life Ins. Co. of Omaha (Neb.). 
130(2)—Agent he!ld to have waived condition of receipt as to taking effect of 
policy. Mayfield v. Montana Life Ins. Co. (Mont) 


(3). What constitutes acceptance. 


130(3)——-Present binding insurance contract prior to issuance of policy held 

not shown. Muhlbach v. Omaha Life Ins, Co. of Omaha (Neb.)........ 
(4). Effect of delay. 

18v(4)—Company is chargeable with agent’s negligence in failing to forward 
application in reasonable time—company required to pass on applica- 
tions in reasonable time—insurer liable for damages from unreasonable 
delay, jury question—insurer liable for damage by agent’s failure to for- 
ward application and premium within reasonable time. Security Ins. 
Co, v. Cameron (Okla ) 

130(4)—Collection and retention of premium without notice of rejection justi- 
fies assumption application was accepted. Gt. Southern Life Ins, Co, v. 
Dolan (Tex.> 


(6) Effect of acceptance and approval. 
130(6)—Acceptance of application without istuance of policy completes con- 
tract Gt. Southern Life Ins. Co. v. Dolan (Tex.) 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Oral agreement to insure against fire is a ae and binding 
contract. Conn, Fire Ins. Co. v, Fields (Tex.)....... seconse 
131(1)—Contract may be by parol. Gt. Southern Life Ins. Co. v. ‘Dolan ( Tex.) 
(2). Authority of agent. 


131(2)—Agent’s authority to make, and company’s ratification of, oral con- 
tracts to insure heid established. Conn. Fire Ins, Co. v. Fields (Tex.).. 


$ 133 FORM AND REQUISITES OF POLICY. 
(1). In general 
133(1)—Clause inserted subject to comrmission’s approval is not effective be- 
fore such approval—uniform policy statute covers fire insurance con- 
tracts—requirement of identical provisions is only effective preventive of 
discrimination—-unauthorized exemption from fire loss caused by motion 
picture machine is void. Commercial Union Assur. Co. v. Preston (Tex.) 
$ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—Insurer cannot rely on false representations or warranties, unless 
copy of application is attached to policy. American Nat’l Ins, Co. v. 
Robinson (Okla.) ° eosces 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
136—-Pleading.—Burden of proof as to suicide held on plaintiff. Griffith v. 
Comtinemtal Cas. Co. CHEG) .ccccccccccccesccccccsccceccevesecescceessccs 
(1). Necessity of delivery. 
136(1)—Actual delivery is not essential unless so provided in contract. 
Glover v. N. Y. Life Ime, Co. (GB.)..cccccccscccccccccccccccececcccssese 
(2), Sufficiency and effect of delivery. 


186(2)—-When mailing of policy by insurer to its agent for delivery to as. 
sured constitutes a ‘constructive delivery” stated. New York Life Ina. 
GA UV. MasON CASK.) ncccccvccvcccccccccesesccvccccccccccccceccccccccess 
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(4). Effect og condition as to delivery while insured is in good 
health. 

136(4)—Where reason for nondelivery was agent’s failure to call at post of- 
fica, it could not defeat recovery—delivery during good health can be 
made condition precedent to liability. Glover v. N. Y. Life Ins. Co, (Ga.) 
136(4)—Company’s local agent was not insured’s agent and delivery to him 
was not delivery to insured. Bradley v. N, Y. Life Ins, Co. (U.8.)...... 
136(4)—-Where agent was informed of insured’s death before delivering pol- 
icy and returned it to company, and where insured gave agent individu- 
ally note for first payment under secret agreement and agent can- 
celed anc returned such note, policy held not delivered and first my 

mium not paid. Bradley v..N. Y. Life Ins. Co. (U. S.)..... 
136(4)—Provision for delivery in good health implies good health when ap- 
plication was made. Mutual Life Ins. Co. of New York v. Hoffman (Ind,) 


§ 137. PAYMENT OF PREMIUM OR DUES, 
(2). Necessity of payment during continued good health or 
lifetime of insured. 
137(2)—Good health standard is basis for policy’s issue—health at time of first 
payment held for jury. Eastern Dist. Piece Dye Works, Inc., v. Trav- 
elers Ins. Co. (N. Y.)..... 
(3). What constitutes payment in general. 


137(3)—Facts held to show payment of premium to insurer through its 
agent. Malarney v. Mich. Mutual Auto Ins. Co. (Mich.)..... 

137(3)—Agent’s direction to hold premium until called for does not constitute 
payment Ansin v. Mutual Life Ins. Co, (Mass ) 


(4). Payment by note or check. 


137(4)—-Where agent was informed of insured’s death before delivering pol- 
icy and returned it to company, and where insured gave agent individu- 
ally note for first payment under secret agreement and agent can- 
celed and returned such note, policy held not delivered and first pre- 
mium not paid. Bradley v. N. Y. Life Ins. Co. (U. 8.) 


§ 138 VALIDUCtY IN GENERAL. 
(1). In general. 


138(1)-—State order, prohibiting special dividend policy, did not invalidate 
existing policy. Stanley v. Kansas City Life Ins. Co. (S. D.) 


§ 139 LEGALITY OF OBJECT. 


139—Increasing dividend policy held not void as against public policy. Stan- 
ley v. Kansas City Life Ins. Co. (8. D.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Provision for delivery in good health held waived. Mutual Life Ins. 
Co. of New York v. Hoffman (Ind.) 


141(1)—Evidence of agent’s statements waiving nonpayment. held properly 
excluded, <Ansin v. Mut. Life Ins. Co. (Mass.) 


(2), Payment of first premium. 


141(2)—Provision for delivery in good health and on payment could be 
waived. Mutual Life Ins. Co. of New York v. Hoffman (Ind.).. 
141(2)—Letter io insured accompanying policy held not to waive prepay- 
ment provision. Ginners’ Mut, Underwriters’ Ass’n v. Fisher (Tex.).... 
141(2)—Requirement of prepayment of premium may be waived—general 
agent may waive provision. Captial Live Stock Ins. Co. v. 
(Colo, ) 


By acknowledgment of receipt of premium. 


141(3)—Recital of receipt of premiums held not to estop insurer to show 
premiums not paid while insured in good health. Ansin v. Mut. Life Ins. 
Co, (Mass,) 


§ 143. REFORMATION. 
(3). Fraud and mistake in general. 


143(3)—Construction will favor insured. Maddox v. Mutual Life Ins. Co. 
of N. Y. (Ky.) 


(5). As to title of insured. 


143(5)—Agent’s knowledge imputable to insurer; policy erroneously insuring 
building only on land owned in fee simple would be reformed. Back v. 
People’s ‘Nat.. Fire Ins, Co. (Conn.) 


(8). RIGHT TO INFORMATION 


143(8)—Failure to read policy was not laches as respects right to reforma- 
tion. Back v. People’s Nat, Fire Ins. Co. (Conn.) geusces 630 
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§ 144. MODIFICATION, 
(1). In general. 


144(1)—Conduct of agent held not sufficient to extend insurance to additions. 
Old Colony Ins, Co. v. Berryman Realty Co. (Ky.).. 


§ 145. RENEWAL. 
(1). In general, 


145(1)—Conversations with agent held insufficient to show agreement with 
agent for insurance or renewal of policy. Republic Ins. Co. v. Moss 


(2). Powers of agents. 


145(2)—Agent held unauthorized to agree orally to renewals. Republic Ins. 
Co. v, Moss (Tex.) oe ° biaeaeans 


(B) CONSTRUCTION AND OPERATION, 


§ 146. APPLICATION OF GENERAL RULES. OF CONSTRUCTION. 
(1). In general, 


146(1)—When terms and conditions are plain, court cannot resort to con- 
struction. Smith v. Germania Fire Ins. Co. of N. Y. (Ore.) 

146(1)—Doubtful agreement will be construed to 
Southern Sur. Co. v .Equitable Sur, Co. (Okla.).... 

146(1)—-Only ambiguous language open to constuction. 
Sate tes. Ca. GEN. F. Ceed scans 

146(1)—Language of policy to be construed according to evident intent. 
Security Ins. Co. v. Sellers-Sammons-Signor Motor Co. (Tex.) 

146(1)—Entire policy is to be construed epuanennen Kimball v. New York 
Life Ins. Co. (Vt.) 


146(1)—Clause shovld be construed to secure. uniformity in “the commercial 


world. Queen Ins. Co v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
(2). Language of policy. 


146(2)—Plainly expressed terms must be enforced. Spilman v. 
Acc. Co, 


effectuate intention. 


: Maddox 3 v. “Mutual 


Masonic Mut. 


(3). Liberal or strict construction. 


146(3)—-While forfeitures are not favored by the law, courts can only con- 
strue contracts when ambiguous Painter v. Mars, Mut. Life Ins, Co, 
(Ind.) 

2146(3)—The benefit of any doubt arising from provisions of policy is to be 
given insured. Connell v. Commonwealth Casualty Co, (N. iabavunso 

146(3)—Provisions limiting general obligation construed strictly against in- 
surer Kascoutas v, Fed. Life Ins. Co. (Towa). 

146(3)—Ambiguous provisions construed favorably to ‘insured. 
Mo. State Life Ins. Co, (Mo.) 

146(3)—Policy construed favorably to insured.—Language construed to pre- 
vent forfeiture if fairly susceptible of such construction, Security Ins. 
Co. v. Sellers-Sammons-Signor Motor Co. (Tex.) 

146(3)—While policies are construed strictly against insurer, courts cannot 
make new contracts. Menger v. Inland Empire Farmers’ Mut, Fire 
Ins, Co. (Wash.) 


a ae of policy construed against insurer. Kimball v. New York 
Life Ins, C Vt.) wees 
146( (i-xhanheais provisions to be construed against ‘insurer—but not. w here 

there is another clause in favor, Pacific Mut. Life Ins. Co. v. Alsop (Ind.) 


146(3)-—Policy to be constrnec in favor of insured. Russell v. Granite State 
Fire Ins. Co (Me.) 


14°(3)—Doubiful language to be construed strongly 
Vv. North American Life Ins. Co. (Neb.) 
146(3)-—Ambiguity in contract construed against company. 
Council, Kts. & L. of Security (111) 
146(3)—Doubtful term to be tiberally construed in favor of insured. 
v. Sun Ins. Oftice of London (Fla.) 
146(3)-—Insured cannot ignore plain provisions of policy. 
Co, v. Dillingham (Ariz.) 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Contents of rider to be construed as written though in fact printed. 
Robok Mfg. Co. v. Scottish Union & Nat’! Ins, Co. 


§ 152. CONSTRUING STATUTES AND CHAPTER, BY-LAWS, OR 
RULES OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws, 
152(1)—Reference in application to one of by-laws does not incorporate all 
by-laws. Howard v, Missouri State Life Ins. Co. 
152(1)—Articles and by-laws not considered unless made part of policy— 
reference to by-law relating to payment does not incorporate all by-laws 


in policy—certificate held not to make by-laws part thereof. Lee v. 
Missouri State Life Ins, Co. (Mo,) 
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(3). Statutes and ordinances. 


152(3)—Statute in force when policy is issued becomes part of contract and 
so remains after repeal. Lindemann v. American Ins. Co. of Newark, 
N. J. et al. (Mich.) 


§ 154. CONSTRUCTION BY PARTIES. 


154—General agent’s statements as to dividends held as construction of 
rules in policy. Manhattan Life Ins. Co, v. Stubbs (Tex.) 


$161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. —— DESCRIPTION OF PROPERTY. 
(2). Additions and new structures. 
163(2)—Fire policy does not cover subsequent additions made to insured build- 


ing unless it so provides.—Fire company not estopped to deny policy cov- 
ered additions. Old Colony Ins., Co. v. Berryman Realty Co. (Ky.)..... 


§ 175. COMMENCEMENT OF RISK. 

175—Policy becomes valid on date stipulated. Painter v, Mass. Mut. Life 
Ins, Co. (Ind.) 

175—Policy effective on delivery continues for period thereafter regardless 
of date—antedating of application by agent does not affect term of 
policy, Landrigan v. Mo. State Life Ins. Co. (Mo.) 


§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

17 § y bond with renewal! held continuous contract. Southern Sur. 
Co. v. Equitable Sur. Co. (Okla.) 

177—Automobile delivered to prospective purchaser pending collection of 
check for price held not to have passed out of dealer’s possession. Se- 
curity Ins. Co. v. Sellers-Sammons-Signor Motor Co. (Tex.). 

§ 179%. LOANS ON POLICIES. 


179%—Agreement for foreclosure on policy held not shown to be without 
consideration—insured and beneficiary held not entited to complaint of 
mode of cancellation of policy. Adams v. Mutual Life Ins, Co. (Ind.).. 
179%-—Amount of company’s loan to assignee could be deducted from pro- 
ceeds payable to beneficiary. Douglass v. Equitable Life Assur. Soc. (La.) 


VI. Premiums, Dues, and Assessments. 
§$ 183. AMOUNT OF PREMIUMS. 


183-—Credit insurance premium held based on “gross’’ sales and not only 
those which were insured. London Guar. & Acc. Co. v. Jacobson (Mass.) 


§ 186. PAYMENT OF PREMIUMS. 
(5). Payment by note. 
186(5)—Where agent received note for premium and remitted cash to insurer, 
latter becomes liable. Reliance Life Ins. Co. v. Thayer (Okla.)....... 
186(5)—In absence of express agreement, premium notes are not absolute 
payment of premium. Such agreement held not established under evi- 
dence. Keller v. North American Life Ins, Co. (Ill. 
§ 188. ACTIONS FOR PREMIUM. 
(1). In general. 
188(1)-—-Where agent paid premium to company, he can recover from insur- 
ed without formal assignment. Goldwasser v. Boonshaft (Mo.) 
(2). Pleading and evidence, 
188(2)-—Complaint held to state cause off action. Interstate Surety Co. v. 
Thompson {S. D.) 
188(2)—Verdict for seimaae on indemnity "policies, based on surmises “and 
guesses ,cannot stand. Mfrs. Liability Ins. Co. v. McQuade Stevedoring 
Co. (N. Y.) 
(3). Trial, judgment, and review. 
188(3)—Verdict for plaintiff cannot be directed on oral evidence not admitted 
to be true. Goldwasser v. Boonshaft (Mo.) 


§ 191 POWER AND DUTY TO MAKE ASSESSMENT. 

191—Policy Feld old line contract, preventing increased assessment. 
Missouri State Life Ins. Co. (Mo.) 

19!—Policy held old line contract, preventing increased assessments. 
Vv. Missouri State Life Ins. Co. (Mo.) 

§ 195. LEVY AND COLLECTION OF ASSESSMENTS. 


195—-Lien upon property of member of co-operative company exists without 
provision in contract.—Lien not enforced against school property. Dal- 
zell v. Bourbom County Board of Education (KY.)......ceeeeeeeseeseeese 
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§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS, 
(6). Actions. 


198(6)—Error to digmiss complaint without considering claim for return of 
part of premium for bond not accepted. Latarullo v. National Surety 
Co. (N. Y.) 


VII. Assignment or Other Transfer of Policy. 
§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 

207(2)-—Resident agent of foreign company could waive written consent to 
OER... THUAN F, BOS TOR. .CO, (UO) svc vcccccedvsscseceseece 

207(2)—Paying money into court held waiver by insurer of conditions as to 
assignment, Scheid v. Storch (Pa.) 

§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Assignment without change in beneficiary does not deprive beneficiary 
of interest. Douglas v. Equitable Life Assur, Soc. 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Delivery of policy by beneficiary to insured held equitable assignment. 
Scheid v, Storch (Pa.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE, 

§ 219. IN GENERAL, 


219—Failure to substitute beneficiary held not to deprive equitable assignee 
of rights Scheid v. Storch (Pa.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL, 


228—Insurer may not cancel delivered policy except as provided or by con- 
sent of insured or beneficiary. Reliance Life Ins. Co. v. Thayer (Okla.). 


§ 231. DELIVERY OF POLICY FOR CANCELLATION. 


231—Where policy was deiivered to company by other person than insured 
and without his consent or knowledge, company cannot cancel. Reliance 
Life Ins. Co, v. Thayer (Okla.) x 


§ 246. RESCISSION BY AGREEMENT OF PARTY 


246—Policy issued by local agent held invalidated by agreement with com- 
pany that svch poliqy should be returned, Park & Pollard Co. v. 
vesant Ins. Co. (U. 8S.) 


§ 249. ACTIONS FOR RESCISSION, 

249—-Evidence held to show that insured reported mistake in application 
and that insurer acquiesced in its correction—evidence held insufficient 
to warrant cancellation for false representations—such evidence must 
leave no room for reasonable doubt. Guaranty Life Ins. Co. v. Frumson 


254 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 
(A) GROUNDS IN GENERAL, 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 


250(1)—Statute concerning materiality of representation does not apply to 
life and health insurance. Makos v, Bankers’ Acc, Ins. Co. (Mo.)...... 


§ 251. WHAT LAW GOVERNS. 


251—Construction of inconteStable clause is determined by law of state in 
which policy was delivered. Lavelle v. Metropolitan Life Ins. Co, (Mo.) 


§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL 


253—Assured’s representation must be material, false and faudulent to be war- 
ranty. Eastern Dist. Piece Dye Works, Inc., v. Travelers’ Ins. Co, (N.Y.) 
253—Applicant’s migsrepresentation defined. Hancock v. Nat’! Council, Kts, 
L. of Security. (1Il,) ate 
253—Statute held not to prevent company defending for fraudulent repre- 
sentation. Muhlbach v. Illinois Bankers’ Life Afs’n of Monmouth, Ill.. 
(Neb.) 
253—Applicant must fairly answer questions. Smith v, North American 
Ace. Ins. Co. (Neb.)) 
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§ 254. —— FALSITY. 

254—Representations need only be substantially true. Mutual Life Ins. Co. 
of New York v. Hoffman (Ind.) ......ccccccccccccccveccvcsccevccsecses 

§ 255. MATERIALITY. 





255—Definition whether statements made am inducement in application are 
“material’’ Hancock v. Nat’l Council Kts. & L: of Security (Ill.) 

255—Where statements are written answers to written questions, form in- 
dicates they are material. Smith v. North American Acc. Ins, Qo. 
(Neb.) 


256.—EFFECT OF MISREPRESENTATION 


(2). Knowledge and intent.of applicant, 


256(2)—Untrue representation in aswering question calling for opinion must 
be knowingly made to defraud in order to avoid wolicy: Muhlbach v. 


Illinois Bankers’ Life Ass’n. of Monmouth. Ill (Neb.) ......eeeeeeeee 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 


(1). In general. 


264.(1)—Statement of applicatant relating to risk, declared in policy to 
be a condition, is warranty. Hancock v. Nat’l Council. Kte. & L. of Se- 
curity, (Tll.) 


§ 265—DISTINCTION BETWEEN WARRANTIES AND REPRESTATIONS. 


265—Statements deemed representations’ unless policy contains express war- 
ranty or incorporates application therein—statements in application 
held warranties. U. S. Fidelity & Guar, Co. v. Maxwell, (Ark.) ........ 
265.—Parties to policy can stipulate what reprdsentations shall be material 
without making them warranties. Smith v. North American Acc. Ins. 
Co. (Neb.) 


§ 266.—WARRANTIES AS PART OF CONTRACT. 


266.—Where material statements of application mada part of policy are 
false, there can be no recovery. Hancock v. Nat’l Council, Kts. & 
CE ROUTES, CXID hiv cb ccc tccencckneeesaneses Stas eur eas ane xd eae <ears 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 282. TITLE OR INTEREST OF INSURED. 


(13). Vendor and purchaser of property. 


282(13)—Purchaser of personal property under conditional sale contract is 
not sole and unconditional owner. Ledvinka v. Home Ins. Co. of New 
BOER: GHEE) doce 6680 FFE KEES SCOR IAR TERENCE ORERECRRCAC EES staetcahecece 


§ 283. TNCUMBRANCES. 
(3). Existence and nature of incumbrance 


283(3)—Misrepresentation that automobile was not mortgaged in application 
held to avoid policy. Burk v. Stuyvesant Ins. Co. (Mo.) ...........6. 


(C) MATTERS RELATING TO PERSON INSURED, 
§ 291. HEALTH AND PHYSICAL CONDITION. 


(1). In general. 


291(1)—Representations as to health held material. Eastern Dist. Piece Dye 
Works, Inc, v, Teatelers. Tas. Co. CF Bey ica di cdciveccccascacas ° 

291(1)—Misrepresentation of facts relative to areca is fatal to contract. 
Layton v. New York Life Ins. Co. (Cal.)......cccccccccccsccccccces 

291.(1)—Question as to diseases not mentioned held “to “include specific” ai- 
seases not con:pletely disclosed. Smith v. North American Acc. Ins, Co. 
(Neb.) 


(3). Knowledge and intent of applicant. 
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653 


555 


529 


653 


555 
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291(3)—Representation which is true to best knowledge of applicant is not, 


fraudulent—representation was not fraudulent where lifelong abnormal 
condition was unknown to applicant, Eastern Dist. Piece Dye Works, 
Inc., v. Travelers’ Ima. Co. (N. Vi) wcccscccccccccccccscccsccescsscecccce 


(4). Representations as to the existence of specific diseases. 
291(4)—Application held to make representations as to disease material, 
Smith v. North American Acc. Insp, Co. (N@V.) .....ccccccccecccrcees 
(7). Injury or bodily infirmity. 


291(7)—Answer omitting mention of accidents in application held answer 
that no accidents had been sustained. McEwen v, N. Y. Life Ins. Co. 
ICAL). civarcccrncessacvecrecereseaccacereercacecdcenaceshececcecesneses eoe 


653 
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§ 292. MEDICAL ATTENDANCE. 


292.—Testimony of ‘Magnetic healer’ held not to contradict statements as 


to non-attendance by physician. Western & Southern Life Ins. Co. v. 
Angel. (Ind.) 


§ 293. FAMILY HISTORY. 


293—Question in application held to call for opinion not statement of fact, 
Muhlbach v. Illinofs Bankers’ Life Ass’n. of Monmouth, [ll. (Neb.) .... 584 


$ 300. PREVIOUS APPLICATION FOR INSURANCE, 


300—Althouh subsequently withdrawn, application was effected in so far as 
later application questions are concerned.—Answers as to rejection by 
other companies held not to warrant cancellation where previous appli- 
cations had been withdrawn, Guaranty Life Ins. Co. v. Frumson (Mo.).. 248 
300—Action on renewal policy issued on truthfulness of statements in origi- 
nal not affected by cancellation of policy in another company after origi- 
nal issued. Bennett v. Standard Acc. Ins Co. (MO.).......cccccecceeee 401 
















X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 
euant, or Condition Subsequent. 


(A) GROUNDS IN GENERAL, 
§ 306. CONDITIONS SUBSEQUENT 


§ 308. FULFILLMENT OR BREACH. 


308—Statutes avoiding forfeiture do npt apply where material breach 
cannot have contributed to loss; hence inapplicable to ‘‘other insurance” 
clause, Interstate Auto, Ins, Co. v. Edens (Tex.)......c.ceceeeeees 150 

308.—Antitechnicality Law applicable only to warranties * whose breach 
might contribute to loss—necord warranty clause not so invalidated. 
Philadelphia Under’rs’ Agency v. Driggers, (Tex.) 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEI- 
TURE. 
(2). Noupayment of premiums or assessment. 
310(2)—-Member of grange held ‘in good standing’, Howe v. Patrons’ Mutual 
Fire Ins. Co. of Michigan (MiCH.).......ececesceceeceececseeeecnsceens - 131 
310(2)—Forfeiture provision for non-payment rendered policy voidable at 
company’s option. entry on company’s books extesding insurance 


showed intention although marked lapsed. New York Life Ins. Co. v. 
Lahr. (Ind.) 




































311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 


311(1)—Although failing to give required notice of accident, passenger 
could recover for injuries in collision. Arizona Mut. Auto Ins. Co. v. 







OPO. CARTEL) a's .0:0.0.6.0:0 2.00.6.0.06:8.0:0.00.0,8-0 64:0:0-0.0-6.6:0.9 8.9 1,005,340 00:4 6.0 Hen'h eo 8a 298 
311(1)—Change of motor in jitney did not relieve insurer of liability to pub- 
He. Boyle v. Mfre. Liab. Imp. Co. (N. do) cccccvececccccssccesecccece 196 


) 
311(1)—Person to whom loss is payable is ordinarily “an appointee whose 
rights aro forfeited by insured’s violation of conditions. Smith v. Ger- 
mania Fire Ins. Co. of N. Y. (Ore.)..... 


(3). Mortgagees and their assignees, 


311(3)-—Forfeiture of mortgagee’s interest by insured’s act depends on con- 
ditions of policy.—Mortgagee clause held to make the terms and con- 
ditions applicable to mortgagee and prevent recovery for willful burn- 
ing. Smith v. Germania Fire Ins. Co, of N. Y. (Ore.)....eeeeeseeeees - 146 

311.(3)—Contract under standard mortgage clause is not subject to forfeit- 
ure for act or omission of ineured, Martin v. Sun Ins. Office of Iéondon. 

(Fla. ) 


9” 
se eereeeee eee eeeeeee eee ee 





















(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 323. BUILDING BECOMING VACANT. 
(4). Temporary absence of occupant, 


32314)—"‘Vacant” and “unoccupied” clauses are not synonymous. Russell 
Vv. Granite Btate Fire Ime. Co, (BMGC.) .cesrcccvncctvevesecsvcsccsvccsaces 619 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(4). Benzine and naphtha. 
326(4)—Insurer held chargeable with knowledge that paint manufacturers 


kept naphtha on premises. Rabok Mfg. Co. v. Scottish Union & Nat’l 
BRD. CO. GRR) coccerscccccccvcrccstecscceccssresecseessecsoseseceegeees 374 


326(4)—Insurer chargeable with knowledge of presence of articles custo- 
marily used in business. Rabok Mfg. Co. v. Agricultural Ins. Co, (Mo.). 371 


$ 327. REMOVAL OF GOODS. 


327—Destroyed property located in buildings not named in policy held not 
covered. United States Fire Ins, Co, v. Dickerson (Fla.).........++.+0 362 


(16) 
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327.—Description of location of property is not promissory warranty that 
it will remain in that location. Waters v. Nebraiska Mut. Ins Co. (Neb.) 


§ 328. CHANGE OF TITLE OR INTEREST. 


(1). Nature and effect of condition. 
328(1)—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire. 
Wood v. American Automobile Ins. Co. (Kan.).........++++.- daceqeesec 
328(1 is sufficient compliance with ownership * provision. 
Lee v. U. 8S. Fire Ins. Co, (Cal.) 
328(1)—Insurer not liable for loss where insurer’s consent to ‘assignment 
after transfer was not secured. Menger v. Inland Empire Farmers’ Mut. 
Bere FO CO.. COMMER cnsosctncveccocéacuesecssbesestvomnateceneseneé 
328.(1)—Policy provision against change of interest held valid. "Arizona 
Fire Ins. Co. v. Dillingham, (Ariz.) 





(2). What constitutes change of title or interest in genleral. 


328(2)—-Agreement for exchange held to show titile to property has passed 
before fire. Arizona Fire Ins. Co. v. Dillingham. (Ariz) 


(6). Incumbrance of property. 


Execution of mortgage on land held not to change interest of in- 
sured. Parmeter v .Williamsburgh City Fire Ins. Co. (N. ) 





(7). Defeasible conveyance. 


328(7)—-No change of title where right to reconveyance is retained—deed 
comstituting mortgage does not void poilecy. Lee v. U. S. Fire Ins. Co. 
(Cal.) 


(8). Invalid or inoperative conveyance. 


328(8)—Tornado policy provision against change of interest not applicable 
where change occurred after loss—where owner executed but did not 


deliver deed before loss, there was no change of interest. Osler v. At- 
las Assur. Co, (Miss.) aé 


§ 329. CHANGE OF POSSESSION. 


329—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire. 
Wood v. American Automobile Ins, Co. (Kan. 
§ 332. FIDELITY OF EMPLOYES AND OTHERS 
(2). Examination of books and accounts. 
332(2)—Failure to have accounts audited in violation of warranty, preclud- 
ed recovery. U. S, Fidelity & Guar. Co. v. Maxwell. (Ark.) 
§ 334. PRECAUTIONS AGAINST LOSS. 


(2). Employment of watchman. 


334(2)—Loss held not recoverable for breach of watchman warranty. Cary 
v. Home Ins, Co. (N. Y.) 


§ 335. KEEPING BOOKS, PAPERS, AND SAFE, 


(2). Taking inventory. 


335(2)—Itemized inventory of quantity and kind of grain on hand not re- 


quired under policy covering standing grain burned. Conn. Fire Ins 
Co. v. Fields (Tex.) 


(3). Keeping books of account. 


335.(3)—Antitechnicality Law applicable only to warranties whose breach 
might contribute to loss—record warranty clause not so invalidated 
Philadelphia Under’rs’ Agency v. Driggers, ¢Tex.) 


§ 336. ADDITIONAL INSURANCE. 
(1). In general, 


336(1)—Statutes avoiding forfeiture do not apply where material breach 


cannot have contributed to loss; hence inapplicable to “other insurance” 
clause, Interstate Auto. Ins. Co. v. Edens (Tex.). 


336(1)—Provisions in policy against other insurance are “material and rea. 
sonable. Interstate Auto, Ins. Co. v. Edens (Tex.) 


(2). Knowledge and consent of insured. 


336(2)—Policy held forfeited because of other insurance. Interstate Auto- 
mobile Ins, Co. v. Edens (Tex.)..... 


{E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 


349(1)—Provision for lapse on failure to pay premium held valid. Painter 
v. Mass. Mut. Life Ins. Co, (Ind.). 
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349(1)—By-law avoiding policy where member was more than nine months 
in arrears held void. Howe v, Patrons’ Mutual Fire Ins. Co, of Michi- 
COR. CRNERD 0:58.00 60k 000800 Kthewesiaewek: SOO 


349(1)—Days of grace run from ‘expiration of term and ‘not. from date of 










payment of premium. Landrigan v. Mo. State Life Ins. Co, (Mo.)..... 107 
349(1)—Industrial policy held an ordinary ‘life’ er not “accident” 

policy. Jones v, Prudential Ins. Co. (MO0.)........ceeseeees - 236- 
349.(1)——Where time was essence of contract, default’ “worked forfeiture. 

Darby v. Northwestern Mut. Gile Ens. Co: (Ms) crcccccccscveccssecuce 635. 


(3). Nonpayment of note given for premium, 


349(3)—Provisions of premium notes that policy should lapse if not paid at 
maturity held valid. Keller v. North American Life Ins. Co. (Ill,)..... 21% 


§ 350. STATUTORY PROVISIONS. 


(3). Providing extended or paid-up insurance. 
350(3)—"‘Paid-up” and “extended” insurance defined—courts careful to pre- 
vent avoidance of nonforfeiture statutory provisions—provision that 
policy becomes “paid-up” upon failure to choose option held in contra- 
vention of statute. Milburn v. Royal Union Mut, Life Ins. Co. (Mo.).... 24 


§ 359. 






















SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE, 


§ 360 —— IN GENERAL. 
(4)., Payment by check, draft, or order 


360(4)—Retention of worthless premium check held not to make insurer 
liable. Chandler v. American Cent. Life Ins, Co. (Ga.)......... eevee . 
§ 362. EXCUSES FOR NONPAYMENT. 
362.—Where company forfeited policy and marked it lapsed, tender of pre- 
miums not required. New York Life Ins. Cw, v. Lahr. (Ind.) ........ 437 
362.—Refusal to pay excessive assessment does not autheurize forfeiture 
failure to give notice of future assessments) after company declared for- 
feiture excuses tender of subsequent assessments Lie v. Missouri State 
Life Ins, Co. (Mo.) 573 
































§ 363. RIGHTS OF INSURED AFTER DEFAULT 
§ 364. IN GENERAL. 


364.—Notice of election of settlement optior not required where company 
















forfeited policy. New York Life Ins. Cb. v. Lahr. (Ind.) ............. 437 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—-Where insured was led to believe by agent that policy would be 
reinstated upon certain requirements which he performed and company 
neglected to inform him that policy was not reinstated, it waives non- 
Hability clauses, Lechler v. Montana Life Ins. Co. (N. D.).......... 253 
365(2)—Statements in reinstatement application held representations and not 
warranties. New York Life Ins. Co. v, Adams (Ark.)........... sess OE 


365(2)—Company can waive provision that nonpayment of note prevents re- 
instatement of policy. Kimball v. New York Life Ins, Co. (Vt.)..... 346 











§ 





367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT 
(2). Amount available to purchase extended insurance. 
367(2)—Indebtedness to insurer evidenced by loan agreement executed in 

lieu of cash payment of premiums on life policy held indebtedness on 


account of the policy preventing extended insurance on default in sub- 
sequent premiums. Dewerthern v. Reserve Loan Life Ins. Co. (Mo.)... 116 


(3). Period for which insurance will be extended. 


367(3)—Attained age in computing surrender value is rated-up age—parties 
held to have construed surrender value as based On rated-up age, Kim- 










ball v. New York Life Ins. Co. (Vt.) .....seceee: OS OCR EEE 
§ 3868. —— PAID-UP POLICY OR VALUE. 
368—That insured paid ~ of premium in cash did not give benefit of full 





veneer Keller v.. North: American Life Ins, Co. (IIl.) 211 

















370.—Where policy had no extended insurance clause and insured did not 


consent, such extension was no defense. New York Life Ins. Co. v. 
Lahr. (Ind.) 












XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 


372—Insurer may waive provision intended for its benefit. East Side Garage, 
Inc., Vv. New Brunawick Fire Ins, CO. .(N. ¥.).cccscwscvcctccvccscccscccee 


(18) 
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§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. ——- EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Stipulation against waiver by agent may be waived by authorized 
agent. Actna Ins, Co. v. Ind. Nat’l Life Ins. Co. (Ind.) 
(2). Conditions to which restrictions apply. 


376(2)—Clause forbidding waiver of conditions held not to affect stipulations 
to be performed after loss. Reilly v. Linden (Minn.) 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 


377(1)—‘*Waiver” is voluntary relingishment of known right. . Kimball v. 
New York Life Ins. Co. (Vt.) 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general, 


378(1)—Notice to agents of intention to disregard condition of policy is not 
notice to company. East Side Garage, Inc., v. New Brunswick Fire Ins. 
Co. (N. Y.) 

378.(1)\—Agents’s knowledge of insured’s military service held to bind in- 
surer. Arendt v. No. American Life Ins, Co. (Neb.) 

378(1)—Agent’s knowledge imputable to insurer; policy erroneously insuring 
building only on land owned in fee simple would be reformed. Back v. 
People’s Nat. Fire Ins. Co (Conn.) 

(3). Nature of agency and authority of agent. 


378(3)—Agent’s knowledge of other insurance at time policy was delivered 
binds company. Russell v. Farmers’ Mut. Fire Ins, Co. (Pa.)........... 

378.(3)—Agent empowered to receive applications binds company by know- 
ledge so acquired and by his representations to insured. Waters v. Ne 
braska Mut. Ins. Co, (Neb.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 


OR UNDER HIS DIRECTION, 
(1). In general, 
379(1)—Insured is bound by statements made in application, and is presumed 
to know contents of contract, including application. Layton v. New 
York Life Ins. Co. (Cal.) 
379(1)—Knowledge of insurer’s representative of falsity of answer in appli- 
cation is imputable to insurer. Kearns v. North Amer, Life & Cas. 
Co. (Minn.) 
(4). Life and accident insurance. 
379(4)—-Failure to state in application the facts stated to soliciting agents 
is held immaterial. Northern Assur, Co. of Mich. v. Kelly (Mich.).... 
(5). Good faith of insured. 
379(5)—Effect of fraud, mistake, or negligence on part of agent in filling 
out application for insurance. Layton v. New York Life Ins. Co. (Cal.) 
(7). Agency for insurer or insured. 
379(7)—Agent is representative of insurer and not insured. Layton v. New. 
York Life Ins. Co. (Cal.) 
379.(7)—Insured held bound by misrepresentation of broker acting as his 
agent, Buck v. Stuyvesant Ins. Co. (Mo.) 
§ 380. FRAUDULENT OR COI.LUSIVE ACTS OF AGENT. 


380—Where the insured and agent both knew that application contained 
misrepresentations, policy is void. American Cent. Life Ins, Co. v. First 
Nat, Bank of Enterprise (Ala.) 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 383, —— ORAL WAIVER. 


383—Company may orally waive or estop itself from asserting forfeiture. 
though agent may not waive except in writing. East Side Garage, Inc., 
we New Brunswick Fire Ins.. Co. (N. 


$ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF 
WAIVER. 

“386—Stipulation against waiver of policy conditions, except by written in- 
dorsement on policy, may itself be waived. Aatna Ins. Co, v. Ind. Nat’l 
Life Ins. Co. (Ind.) 

386—Clause against waiver by agent may be waived. 

Life Ins. Co. 
§ 388. IMPLIED WAIVER IN GENERAL. , 
(4). Custom and course of dealing as to payment of premiums 


388.(4)—Provision regarding notice of premiums does not prevail over cus- 
tom of sending notice®. New York Life Ins. Co. v. Lahr. (Ind. 


(19) 
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$389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION, 
(5). Subsequent breaches in continuation of existing conditions. 


389.(5)—-Company estopped to reply on provision against liability for cows 
becoming bred. Captial Liva Stock Ins. Co; v. Campion. (Colo.) 


(7). Failure to make a follow up inquiry. 


389.(7)—Issuance of policy waives incomplete answer in application, Smith 
v. North American Acc. Ins. Co. (Nev.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 


390—Failure to cancel policy knowing of violation is acquiescence in violation. 
East Side Garage, Inc., v. New Brunswick Fire Ins, Co. (N. Y.) 

390—Notice of defense of false representation required to render defense 
availabe. Milwaukee Mechancis’ Ins, Co. v. Weathered (Tex.)...... 


390—Failure to cancel policy when given notice held waiver of condition 

against additional insurance. Altna Ins. Co. v. Eastman (Tex.)........ 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 


(1). In general. 


392(1)—Retention of premiums and continuing policy in force held waiver of 
changed use increasing hazard; ‘‘void’’ meaning only voidable at election 
of company. A®2tna Ins. Co. v. Ind. Nat’l Life Ins. Co. (Ind. 

392(1)—Agent issuing policy and accepting and retaining premium knowing 
warranty untrue held waiver. Bennett v. Standard Acc. Ins. Co. (Mo.) 

392(1)—Acceptance of premium held not to estop insurer to deny attach- 
ment of policy. Kreetan Co. v. Western Assur, Co.:(U. S.)......seceeee 

392.(1)—Where insurer did not fix increased premiums for military service 
nor notify insured, policy was not affected, Arendt v. No. American 
Life Ins. Co. (Neb.) 


(10), Retention and enforcement of note. 


392(10)—Retention of unearned premium for unreasonable time causes 
waiver of forfeiture.—Forfeiture held waived by retention of considera- 
tion after notice of assured’s ill health at time of reinstatement. New 
York Life Ins. Co. v. Adams (Ark.) 

392(10)—-Retention of notes after matrity give ro inference of waiver of 
forfeiture. Keller v. North American Life Ins. Co. (Ill). 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(6). Requiring additional proofs. 


396.(6)—Breach of warranty was not waived by calling for further proofs 
where such breach was not known. U. 8S. Fidelity & Guar. Co. vy. Max- 
well. (Ark.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Policy held incontestable for suicide after two years. Northwestern Mut. 
Life Ins. Co, v. Johnson. National Life Ins. Co. v. Miller (U. S.).....+. 

400—-Death at hands of justice does not release insurer under incontestable 
policy. Muphy v. Metropolitan Life Ins. Co. (Ga.). 

400—Insurer cannot defend for falsity of answers in application after one 
year—held that insurer establisied no defense and it was not error to 
instruct for beneficiary. Reliance Life Ins. Co. v. Thayer (Okla.). ° 

400—Under Illinoia law, defense must be asserted within incontestability 
period, irrespective of insured’s death. Lavelle v. Metropolftan Life 
Ins. Go. (Mo.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 402. MARINE RISKS IN GENERAL, 


402—Where vessel capsized when moored to dock, loss was not covered by 
policy. Cary v. Home Ins, Co. (N. ‘ ‘ 

402—Cargo policy held not to have attached. Kreetan Co, v, Western “As- 
sur. Co. (U. e 


§ 406. ENEMIES AND PIRATES. 


406.—Character of cargo immaterial in determining whether loss was war 
risk “Acts in prosecution of hostilities’? is not equivalent to “all con- 
sequences of hosilities or warlike operations” sailing in convoy under 
naval directions is not “warlike operation.” Queen Ins. Co. v. Globe 
& Rutgers Fire Ins. Co. (N. Y.) 


§ 413. PROXIMATE CAUSE OF LOSS. 


413.—Liability for collision on marine war risk policy is question of proxi- 
mate cause—word “consequence” refers to totality of causes. Queen 
Ins, Co, v. Globe & Rutgers Fire Ins. Co. (N. Y.) . 
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(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421. FIRE. 


421—No recovery for damage caused by smoke and soot from oil stove. 
Hansen v. Leinars Mut. Ins. Ass’n (Iowa) 


§ 422. EXPLOSION. 


422—Exception in steam boiler policy held to refer to loss by “hostile” 
fire. First Nat. Bank of Boone v. Royal Indemnity Co. (lowai) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 


423—Tonado policy does not cover losses partly by water. Palatine Ins. Co. 
v. Petrovich (Tex.) 


425. THEFT. 


425—No cause of action is established when proof establishes that loss was 
due to larceny at hands of one employed by or associated with plain- 
tiff. Marian Cloak Co., Inc., v. American Surety Co. of N. Y. (N. Y.).. 

425—Car held not stolen by one in “service” or “‘employment” of assured.— 
Instructor’s wrongfully using insured’s car for own pleasure held not 
“larceny”, hence not covered by policy against ‘theft’, ‘‘robbery’’, or 
‘“‘pilferage’. Ledvinka v. Home Ins, Co. of N, Y. (Md.) 

425—Appropriation of automobile by prospective purchaser permitted to drive 
it pending collection of check held “theft”. Security Ins. Co, v. Sellers- 
Samons-Signor Motor Co. (Tex.) 

425—"“‘Riot or civil commotion” defined-—as affecting burglary policies. 
Kirshenbaum v, Massachusetts Bonding & Ins. Co. (Neb.) 

425—Policy held not to cover robbery from vault already open—clause speci- 
fying amount of insurance against certain risks held not to enlarge pro- 
visions defining loss. New Amsterdam Cas. Co. v, Iowa State Bank 
(U. 8S.) 

425.—“Theft” is not dependent on time of possession or extent 
Price v. Royal Ins. Co. (Wash.) 


§ 426. INJURY TO OR DEATH OF ANIMALS. 


426.—Shipment subject to delay does not perjudice insurer. Wm. Zoller 
Co. b. Hartford Fire Ins. Co. (Pa.) 


§ 428. NEGLIGENCE OF INSURED. 


428—Under circumstances as stated, insured held not entitled to damage 
caused by rain after fire. Benson v. Firemen’s Ins, Co. (Ark.) 


§ 429. WRONGFUL ACTS OF INSURED. 


429—No recovery by insured where he intentionally causes premises to be 
burned. Smith v. Germania Fire Ins. Co. of N. Y. (Ore.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF 
LIFE. 


435—Indemnity bond given for specified jitney route covers that route only. 
Interstate Casualty Co. of Birmingham v. Martin (Tex.) 

435—-Indemnity policy held not to cover explosion injuring employee; 
“boiler’’. Cambria Coal Mining Co. v. Travelers’ Indemnity Co. (Tenn.) 

435—Accident held covered by policy for operation of jitnmey. Connell v. 
Commonweath Casualty Co. (N, J.) 

435—Provision that employer’s indemnity policy applies to employees on 
payroll does not limit liability to employees on payroll exhibited as 
basis of preliminary compensation. Amalgamated Roofing Co. v. Trav- 
elers’ Ins. Co. (TIl.) 

435—Policy covered partner’s liability for partnership tort, not personal 
tort—plaintiff, obtaining judgment against partner for personal injury, 
cannot sue insurer of partnership. Jacobs v. Maryland Cas. Co. (N. Y.) 

435——Though owner permitted infant under 18 to drive car, enforcement of 
liability comtract is not forbidden by public policy. Messersmith v. 
American Fidelity Co. (N. Y.) 


§ 437. WRONGFUL ACTS OF INSURED. 


487—No recovery under policy indemnifying against injuries from elevator 
where Operator was less than 16 years old, and without work permit. 
Walker Dry Goods Co. v. Mass, Bonding & Ins. Co. (W. V 


(D) LIFE INSURANCE, 

§ 488—CAUSE OF DEATH IN GENERAL, 

438—Anti-military clause held no defense where insured died of pneumonia 
within United States. Farmers’ Nat. Life Ins. Co. v. Carman (Ind.)..... 


438.—Where death in military service was not incident thereto, insurer 
ig liable despite military clause. Arendt v. No American Life Ins. Co. 
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§ 444. SUICIDE. 


§ 446. EFFECT OF INSANITY. 

446—Under suicide clause, insurer liable only if insured did not intend act 
resulting in death. National Life Ins. Co of Montpelier. Vt. v. Watson 
CHEF.) 9 cc bewoevecd ieee 2dS PEND PESARADRES-ONDS.0 000 6:0'0.6.6 0:90 EEE RRO e ga l 


§ 448. DEATH CAUSED BY BENEFICIARY. 


448—Where insured is murdered by designated beneficiary, policy stands as 
being without named beneficiary because of public policy denying re- 
covery by murderer, and money due thereon is recoverable by adminis- 
trator as property of the estate, without any express See authori- 
zation. Kascoutas v, Fedcral Life Ins. Co. (Iowa) covccece 


{E) ACCIDENT AND HEALTH INSURANCE, 
§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 


449—Distiction between “‘life’’ and “accident” policies. Jones v. Pruden- 
tial Ins. Co. 


§ 454. BODILY INFIRMITIES OR DISEASE, 


454—Benefits under policy held not limited by provision as to complication 
with other diseases. Kearns v. N. Amer. Life & Cas, Co. (Minn.)...... 

454—Health insurance policy held to cover disease manifested 30 days after 
policy in force, but from prior cause, Cohen v, N, Amer. Life Ins. Co. 
(Minn.) 

454—Policy held to cover disability from paralysis caused by accident. 
Winkler v. Standard Acc. Ins. Co, (Mo.) 


§ 465. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 


455—Death from murderous assault on insured, for which he is in no wise 
chargeable with blame, is caused by “accidental” means though inflicted 
intentionally so far as assailant was concerned. Kascoutas v. Fed, Life 
Ins. Co. (Iowa) 

455—Rupture of blood vessel resulting in death held not accidental. 
bands v. Indiana Travelers’ Aca Ass’n (Ind.) 


$ 464. INTENTIONAL INJURIES. 

464—Provision of accident policy excepting injuries intentionally inflicted 
held to apply only to disability, and not to death Kascoutas v. Fed. 
Life Ins. Co. (Iowa) 

464—Exemption from loss by intentional act of another held to relate to 
disability, and not to fatalilty; ‘disability’, ‘fatal injuries’. Provi- 
dent Life & Acc.. Ins, Co. v. Johnson (Tex.) . 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 


465—Policy of insurance held by its terms to insure against death by vio- 
lence including suicide.—It was competent for parties to agree that in 
policy of insurance against death by violence, defense of suicide should 
be excluded. Seiler v. Com’! Acc. Ins. Co. (Mjnn.)...........005. 

465—Beneficiary under policy excluding suicide, sane or insane, may recover 
if insured was so insane he did not know he was taking his life. Colum- 
bian Nat. Life Ins. Co. v. Wood (Ky.).. 


XIII. Extent of Loss and Liability of Insurer. 

{(B) INSURANCE OF PROPERTY AND TITLES. 

$ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY- 
LAWS, OR CHARTER. 
(1). In general. 


495.(1)—Three-fourths value clause held illegal. Commercial Union Assur 
Co. v. Preston. (Tex.) 


§ 504. EFFECT OF OTHER INSURANCE, 

$504 Aggregate amount of concurrent polices is value of property nowith- 
standing clause limiting liability Mortgagee need not accept less 
than amount of policy notwithstanding such clause. Martin v. Sun Ins. 
Office of London. (Fla.) 

504.—Coinsurance clause applicable only where interest insured is safe 
in twoth policies. Lubetsky v. Standard Fire Ins. Co. (Mich.) 


§$ 508%. 

508%—Total amount of loss of employer from embezzlement is amount 
embezzled less recoveries made prior to demand of indemnity. Belgium 
State Bank v. Maryland Casualty Go. «(Wis ) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 514. DAMAGES INCURRED OR PAID. 


$14—“No action clause” in employers’ liability policy upheld. Skaggs v. 
Gotham Min. & Mill. Co. (Mo.) 
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$14—Where insurer has elected to defend insured is not compelled to pay 
judgment, in order to recover from insurer. Reilly v. Linden (Minn.).... 
514—Loss to bank from compromising claim with trustee in brankruptcy 
held not covered by fidelity insurance——fidelity insurer not required 
to defend suits—Fidelity insurer not called upon to indemnify employer 
_ "toon _ to avoid publicity. Bristol Trust Co. v. National Surety 
Oo SION dt a exie:y-eceinan © Matai Que 6:de. <eae emia W 6a ae wa Olen or 8% MRS br Glee bee e re oa 


§ 514%. DEFENSE OF ACTIONS. 


514 %—Carrier was liable for failure to defend suit, ere employee was 
minor. ‘ Southern Surety Co, v. Columbian Ins. Co. (Ind.)............ 
514%—Agreement of surety company to take appeal for Sehekbans against 

client held binding contract. McAleenan v. Massachusetts Bonding & 
Se CRs Gs Bed Sed erencnamaesesckh craven heb seen sekevehens cieesdeenesene 
514%4—Defenses of lack of notification of suit and interference with insurer’s 
defense held not sustained. Southern Surety Co. v. Puryear-Meyer 
CORO Gy. CRUE ares hike ckh na ced kee csbcyead ceeceevaressnaeeeneuer anes 


(D) LIFE INSURANCE. 


§ 615. AMOUNT PAYABLE ON DEATH. 


515—Insurer’s acceptance of premium did not preclude it from denying lia- 
bility for more than: cash-surrender value under provision as to military 
service. Lofstead v. Bank Savings Life Ins. Co. (Kan.)........++eee0- 
5615—Finding as to sum recoverable under policy held correct—company has 
right to charge extra premium for extra hazard in military service. 
Watkins v. Louisiana State Life Ins. Co. (ArK.).......ccceccscccscccece 
515.—Provision reducing liability for military service held void because 
extra prefium was not fixed. Arendt v. No. American Life Ins. Co. 


CEOS Kk o4d. 4) brs RO ERE EGK 40K 64.0 Oe SRLS ERR R ELE OS RRO EOE ae 
515.—Upon suicide within one year, only premium is recoverable. Martin 
V.. Pote Bout. Elle. BOR. Co. CG) cc wwesdsecccvscetectaqasicssccdanec 


515.—Exception, death in military ‘ervice, held applicable to death on 
troop train. Mutual Life Ins, Co. v. Johnson. (Ga.) ........eeeeeeeee 


§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
§ 520. IN GENERAL, 


520—Method of computing surplus due on policy is approved.—Writteu 
illustration attached to policy held not to guarantee surplus. Maddox 
v.. Mutual Life Ine. Co. of New York CHY.). cccccccvccccccccessvccccccce 
5620—Company cannot complain of judgment for minimum stated by agent. 
Manhattan Life Insurance Co. v. Stubbs (Tex.).......cccceccccscccceses 





§ 523. DEDUCTIONS AND OFFSETS. 


523-—Premium due is deducted after death which occurred during days of 
grace. Landrigan v. Mo. State Life Ins, Co. (MO0.).......cceeseeccecee 


(E) ACCIDENT AND HEALTH INSURANCE, 
§ .525. CONFINEMENT TO HOUSE OR BED UNDER CARE OF PHY- 


SICIAN. 
525—Accident policy held not to require treatment when none of value could 
be given. Hunter v. Federal Cas. Co.. of Detroit, Mich. (N. Y.)........ 
625—Confinement in insane asylum held “confining disability’. Bisids V. 
Fidelity & Casualty Co. (N. Y.) ..cccccccccccccccccevesececeeceecs coece 


§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 


$627—Garage company, letting cars to others to drive and contro!, is com- 
mon carrier within provision for double indemnity for death while trav- 
eling in public conveyance. Rathbun v. Ocean Accident & Guarantee 


COP. (IL) ccccccsecvevcccvecccccstvcccevescosascessacteears sees sseces 
527—‘‘Visible mark on body” required by policy need not be scar or abrasion 
on the surface, Hunter v. Federal Cas. Co. of Detroit, Mich. (N. Y.). 


$ 628. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY, 
$28—Disability ocourring two months after accident was not “immediate’’. 
Herwig v. Business Men’s Acc. Ass’n of America (Mo.)........ esteee eee 


$ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


630—No recovery for both total and partial disability. Spilman v. Masonic 
Mut. ACE. CO... (MO) ccccccccccvccsdccccvcccccsesccisccsecesesoccesesece 


XIV. Notice and Proof of Loss. 


$ 587. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

637—Proofs of loss, by mortgagee do not entitle insured to proceeds of fire 
policy. Anderson v. Fidelity Co-operative Fire Ins, Co. Gilbert v. Knapp 
CI, Tad cecidsvvcscdeascccessssvedessbeedssbogesces pebeausdeedesssceaahs 
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§ 639. TIME FOR NOTICE AND PROOF. 


(3). “Immediate” notice. 


639(3)—"Forthwith” or “immediate’ in theft policy as to time of notice or 


loss means reasonable; usually a jury question. Falls City Plumbing 
Suppiy Co. v. Potomac Ims. Co. (EY.) ..cccccccsvccccccsccsccescccces . 428 


539(3)—Condition of policy requiring insured to give ‘insurer forthwith no- 

tice of loss or damage to automobile held reasonable. Falls City Plumb- 

ing Supply Co. v. Potomac Ins. Co. (Ky.) 
(5). Effect of failure or delay. 


639(5)—Proofs of fire loss to be made within time specified. Anderson v. 



























Fidelity Co-operative Fire Ins. Co. Gilbert v. Knapp (N. Y.)......... 60 
539.(5)—Proof of loss time limit and forfeiture provisions held valid 
failure to present proofs within time defeatsi recovery unless waived. 





Folds v 
§ 649. 






Fireman’s Fund Ine. Cu. (Gas) ..cncscccvccsecssccccvcsesevvece 498 












INSPECTION OF PERSON OF INSURED AFTER INJURY OR 
DEATH. 


649—Provision that in event of death by accidental means policy is forfeited 


if assured is cremated without first giving the company seven days’ no- 


tice held void. Kroner vy. Order of United Com’ll Travelers of 
RERATAR, CHB) 6 ve oese ree ndsdesceceevigessecee sekescces cov Sodecoveveeen 67 


§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
e 


550.—Proofs of death not conclusive against beneficiary. Stricker v. Metro- 
politan Life Ings. Co. (Mo.) 










SCREAMS CONM CES REN C ORES SESS THON CODIE CO eRee es 468 

§ 552. MISSTATEMENTS OR OMMISSIONS ty 

552.—False proof of loss is no defense unless insurer wag) prejudiced. Com- 
mapera esse Ar. Co; V. POR. CHORD) occ iccesccnceserasesceenesa 513 









653. FRAUD OR FALSE SWEARING. ° 
(1). In general. 


553(1)—False statement of loss held ‘‘attempt”’ to defraud insurer under 
policy—intent to deceive insurer implied by willful false statement in 


proof of loss. Columbian Ins, Co. of Indiana v. Modern Laundry, Ine. 
(U. 










ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 5655. —-—- IN GENERAL. 

555—Waiver of notice confers upon insured rights which notice would have 
given. Kearns v. N .Amer. Lifo & Cag. Co, (MIMR.). occcccccsveccscce . 164 

655—Insurer may waive notice of sickness; notice of sickness waived by 


refusal to pay claim for nonpayment of premiums. Kearns v, N. Amer. 
Sa ae Ce: TOR SG. ncn S eh ahs dee SREN E63 0b Vibesebobesésarveruceuas 164 
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§ 556. POWERS OF OFFICERS OR AGENTS, 
(1). In general, 
556(1)—Authority of local agent to adjust small losses apparent authority 

to adjust all losses and waive proof of loss—authority of local agent to 


effect insurance and collect premiums apparent authority to adjust 
losses and waive proof of lose. Nat’l Fire Ins. Co. v, Crabtree (Ark.).. 423 


(2). Powers of adjusters. 


656(2)—-Adjuster may waive proof of loss. Lee v. U. S. Fire Ins, Co. (Cal.). 260 
556.(2)—Under terms, adjuster’s statements held not to waive proofs of 
loss Folda v. Fireman’s Fund Ins, Co. (Ga.) 














































$ 5657. —— EXPRESS WAIVER. 
657—-Clause forbidding waiver of conditions held not to affect stipulations 


to be performed after loss. Reilly v. Linden (Minn.)..........eeeeee8 304 


557—Iimmediate service of written notice of aecident may be waived by parol. 
Reilly v. Linden (Minn.) ......ceee08 








ee ee eee ee ee) 
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558. —— IMPLIED WAIVER IN GENERAL, 
(1). Aets and conduct in general. 


558.(1)—Objection that disability certificates were not by licensed eae 
cian held waived. Pruitt v. Natimnal Life & Acc. Co. (Ma) 
(2). Statements and acts of officers and agents. 

558(2)—Where insurer's agents prevented insured from making proof of 














loss, recovery was not barred Lee ¥. GU, &.. Vive. ime. Ca: (Cab acc ss ccs 260 
5658(2)—Agent’s conduct may waive proof of loss—proofs held waived by 
such conduct Snell v.. North British & Merc. Ins. Co. (Mont.)......... 270 


558(2)—Facts held to constitute waiver of proof of loss, aes. Fire Ins. 
Co. v. Crabtree (Ark.) 
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(6). Recognition of I.iability. 


558(6)—Recognition of liability is waiver of proof of loss. Snell v. North 
British & Mere, Ins, Co. (Mont.) . 


§ 559. — DENIAL OF LIABILITY, 
(1). Insurace of property. 


559(1)—Denial of liability held waiver of proofs of loss. A®tna Ins. Co. v. 
Indiana Nat’l Life Ins. Co, (Ind.) 

659(1)—Denial of liability on another ground held waiver of proof of loss. 
Lee v. U. S. Fire Ins. Co. 

559(1)—Denial of liabiity waived formal proof of loss. 
Ins. Co. ‘Mo.) 

559.(1)—Proof of loss held waived by denial of liability. Wm. Zoller Co. 
v. Hartford Fire Ins. Co. (ba. 

559(1)—Denial of liability waives requirement for proof of loss. Rugsgell v. 
Granite State Fire Ins Co. (Me.) 

559.(1)—Failure to make proof of losbi held not to preclude recovery 
view of adjuster’s denial of liability. Bird v. St. Paul F. & M. 

Co. (Mich.) 


(2). Life and accident insurance. 


559(2)—Insurer may waive notice of sickness; notice of sickness waived by 
refusal to pay claim for nonpayment of premiums. Kearns v, N. Amer. 
Life & Cas. Co. (Minn.) 


§ 560. ——- FAILURE TO OBJECT OR TO STATE GROUND OF OB- 
JECTION, 
(1). In general. 
560(1)—Failure to object to proof of loss is waiver of its insufficiency. Snell 
v. North British & Merc. Ins. Co. (Mont.) 


§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE- 
MENT. 
561—Proofs of loss held waiver as matter of law. Makos v. Bankers’ Acc. 
Ins. Co, (Mo.) 
561—Appraisal does not waive proof of loss. Snell v. North British & Merc. 
Ins. Co. (Mont.) 


561.—Where insurer agreed within proof of loss time limit ae pay for 
pains, it waived such requirement.. Springfield F. « M. Ins. Co. 
State. (Ark.) 


XV. Adjustment of Loss. 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 
ARBITRATION. 


567—Provision in policy for settlement by arbitration held to apply to ques- 
tion of liability for loss. Jackson v. State Mut. Rodded Fire Ings. Co., 
Ltd. (Mich.) 
574. VALIDITY AND EFFECT OF APPRAISAL OR ARBITRATION. 
(1). Form, requisites and validity of award in general. 


574(1)—Where arbitrators, in refusing a claim against a beneficial associa- 
tion on a policy, based their award on a void by-law, the award will be 
set aside. Howe v. Patrons’ Mutual Fire Ins. Co. of Mich. (Mich.)... 


(3). Partiality or other misconduct of arbitrators or appraisers. 


574(3)—Fraud cannot be based on fact that board of arbitration of bene- 
ficial society decided claim on policy in its favor. Howe v. Patrons’ 
Mutual Fire Ins, Co. of Mich. (Mich.) “ 


(5). Effect of award in general. 


574(5)—Decisions of board of arbitration of mutual association, agreed to 
as final by members, is conclusive in disputes between members and the 
association.—Proceeding against award by board of arbitration of mu- 
tual association is in equity. Palmer v. Patrons’ Mut. Fire Ins. Ca, 
Ltd., of Michigan (Mich.) 

574(5)—Loser in preliminary arbitration may not sue at law before apply- 
ing to final board of arbitration as provided in agreement.—Mortgagee 
to whom policy is transferred takes it subject to all its terms—award 
of board of arbitrators provided in policy can be set aside only in 
equity. Jackson v. State Mut. Rodded Fire Ins. Co., Ltd. (Mich.)...... 

574.(5)—Insured cannot sue after award by appraisers without having a- 
ward set aside. Failure of appraiser®| to itemize award does not au- 
thorize suit. Innis v, Firemen’s Fund Ins. .Co. (Mich.) 


(7). Actions to set aside award. 
574(7)—Delay of five years held not to constitute laches. Howe v. Patrons’ 
Mutual Fire Ins. Co. of Mich. (Mich.) 
} 579. SETTLEMENT BETWEEN PARTIES 


579—Receipt in full barred further recover,. Painter v. Mass. Mut. Life 
Ins. Co. (Ind.) 
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579—Receipt in full held not to prevent recovery of balance due for fire 
loss.— Payment by companies of portion of loss assessed against them 
by adjusters before it was due was not sufficient consideration to sup- 
port agreement evidenced by receipt in full Oren Old Colony Ins. 
Co. v. Berryman Realty ('o. (Ky.) 

579—Insured’s agreement to accept one-third of amount *aue in settlement 
where there was no defense is void for want of consideration. Burrows 
v. Farmers’ Alliance Ins. Ass’n (Kan.) 

579—Ineurer’s egreoment to pay for repairs eliminates question of te- 

mount of liability. Springfield F. & M. Ins. Co. v. State. (Ark.) 

579.—Return of premium and signing of release did not bar recovery. 
Stricker v. Metropolitan Life Ins. Co. (Mo.) 

579 —tTitle guarantor’s agreement to pay owner named sum for obtaining 
title held binding. De Wyckoff v. Fidelity Union Trust Co. (N. J.). 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 


(2). Property subject to mortgage or other lien. 


580(2)—-Mortgagor’s coveant to insure is personal and gives no equitable 
lien on proceeds of motgagor’s grantee’s insurance. Neilson v. Ella 
Realty Co. (N. Y.) 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 
INSURED. 


582—Party to whom loss is payabe cannot recover unless insured can re- 
cover, East Side Garage, Inc., v. New Brunswick Fire Ins. Co. (N. Y.) 
582—Tenant in common held entitled to proceeds of policy covering fire in 
which cotenant lost life. In re Johnson’s Estate. Buth v. Davis (Wis.) 


$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS RE- 
PRESENTATIVES, OR ESTATE. 
(1). In general. 


683(1)—Company entitled to pay proceeds to duly qualified administrator 
though knowing of administration in other state. Rice v. Metropolitan 
Life Ins. Co. (Ark.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL, 


(2). Effect of clause making policy payable to relative or per- 

son equitably entitled. 
685(2)—Under facility of payment clause, payment to changed beneficiary 
held to absolve insurer from liability to others.—Settlement in good 
faith with such beneficiary held conclusive evidence of satisfaction of 
claims under policy. Wilson v. Metropolitan Life Ins. Co. (Kan.)....... 


(4). Policy payable to wife and children, 


685(4)—Minor son of insured and beneficiary who were divorced, held enti- 
tled, under stipulation and agreement, to deferred dividends of tontine 
policy. Thienhaus v. Thienhaus (Wis.) 


(6). Beneficiary paying premiums. 
585(6)—One paying premiums without agreement with insured acquires no 
lien on fund—wife’s payment of premiums on husband’s life is gift— 
such payments not set aside because of divorce. Gifford v. Gifford (N. J.) 
§ 586. VESTED INTEREST OF BENEFICIARY. 


686—Wife held not to have vested interest in policy.—Where premimus were 
paid out of community property did not give wife vested interest in 
policy. Shoudy v. Shoudy (Cal.) 

686—-Under agreement, divorced wife has equitable interest. 
Shoudy (Cal.) f 


§ 587, —— CHANGE OF BENEFICIARY. 

687—Where insured failed to obtain indorsement of change of beneficiary, 
as required, insurance passes to estate. Marlow v. Paganini (U. S.).... 

5687—Assignment without change in beneficiary does not deprive beneficiary 
of interest. Douglas v. Equitable Life Assur. Soc. (La.) 

4 691%. INDEMNITY INSURANCE, 

691%—Jitney bus insurance held for benefit of public, and not insured. Boyle 
Vv. Mfra, Liab. Ins. Co (N. J.) cccccccccccccvccecvccccecs 

$ 593. ASSIGNEE OF POLICY BEFORE LOSS, ~—— 

(1). In general. 
693.(1)—Assignee who kept up policy is entitled to reimbursement from 


(26) 
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proceeds—and to interest on amount paid from date of suit. Doug- 
lass v. Equitable Life Assur. Soc. (La@.)  ...cceeeeseceerceecceeeene 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 597. TIME OF PAYMENT. 


697—Full amount becomes, due upon default in paying installments. Mil- 
burn v. Royal Union Mut. Life Ins. Co. (Mo.) ....+.... eeeces 


§ 598. INTEREST ON AMOUNT OF LOSS. 


698—Insured held entitled to recover interest from date of fire. Conn. Fire 
Ime, Co. Vi Faelde (TO.) .ccccccccccccccccwdccncusececscecsccccecsccoce 
598.—Where company refused payment on ground of noniiability, interest 
allowable from date of action. Back v. Peoples’ Nat. Fire Ins. Cu. 
(Conn.) 


§ 599. MODE AND SUFFICIENCY OF PAYMENT. 


699—Incurable insanity did not warrant recovery on policy. Donlen v. Fi- 
delity & Casualty Co. (N. Y.) 


§ 601. RECOVERY OF PAYMENTS. 


601—Fraudulent representations to adjusters entitling insurance company to 
necover insuramce moneys paid must have been relied on by adjusters. 
Old Colony Ins. Co. v. Berryman Realty Co. (KY.) ......scceeeecseeceece 
601—Proceeds paid by insurer held not recoverable in action of allegation 
of fraud or bad faith. Fireman’s Fund Ins. Co. of California v. Vinton 
Cm Fp 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


602—Where judgment is given for amount demanded, attorney’s fees are re- 
coverable, although proof discloses an impleaded matter set-off. New 
York Life Ins. Co. V. AGSMS (AFK.) cvccccccccccssccccvcccvccvcecesecee 
602—Company liable for statutory penalty for failure to pay full amount due. 
Manhattan Life Ine. Co. V. Btubds (TOK) occ cccccccscncecccccauccucccess 
602-—Maturity of endowment poilcy is “loss’’ under statute imposing penalty. 
Manhattan Life Ins. Co. v. Stubbs (Tex.)...ccccsccvccvcccscccccccccccccs 
602—Where refusal to pay claim was not willful no penalty should attach. 
Bennett v. Standard Acc. Ins, CO, (MO.)...cccccccccccccccccccccccccecs 
602—Penalty and attorney’s fees not authorized in action on theft policy. 
Nat'l Fire Ins. Co. v. Crabtree (APK.) .cccsccccscccccscccsccceccecccoce 
602.—Statutory penalty applies, though no written policy issued. Gt 
Southern Life Ins. Co. v Dolan. (Tex.) 


§ 605. SUBROGATION OF INSURANCE. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 


(1). In general. 


606(1) —Proofs of loss held admissible in action by insurer for destruction of 
property by fire. Maris v. H. Crummey, Inc. (Cal.) 

606.(1)—Insurer’s right of subrogation not barred by settlement between 
tort-feasor and insured for less than former’s liability insured liable 
to insurer only for amount received in excess of total loss. Camden 
rie tee Been. Vv, Prekeee. Ue Gey acecvctnncceschcabaveveneevesscanne 

606.(1)—Inemrer’s right of subrogation against third party, cause of loss, 
measured by terms of clause such insurer must make claim to in- 
sured before paving loss—‘salvage’’ defined—insured waived right of 
subrogation by making settlement entitling insured to salvage ex- 
ient to which insurer may then participate in ampunt recovered by 
insured against third party. Home Ins, Co. v. Hartshorn. (Miss.) 











(5). Subrogation under guaranty and indemnity policies. 


606.(5)-—-Where fidelity insurer’s right of subrogation was lost, there could 
be no recovery. Bristol Trust Go v. National Surety Co. (Conn.) 


XVIII. Actions on Policies, 
§ 614. DEFENSES. 


§ 615. IN GENERAL. 


615.—Refusal of insured to submit to examination suspended right to re- 
cover pleadable im abatement, not bar, and, if sustained results 
. only in dismiasal Philadelphia Underwniter’s Agency v. Driggera 
CTOR.)  ccccccccercccccercenecesees ecerereeresrenecccssesarwesccecececeoe 
615.—Tender of return premiums necessary to defense ‘for ‘false’ 
State. Life Ime. Ca. Vv. Feetener. GAME) © «cee cescntcuncocs statements. 
615 —Repairs by mortgagors held not to prevent recovery by ‘Insurea mort- 
gagee——ffact that right to recover from companies depended on 
prosecution of instant suit is no defense. Lindemann v,. American — 
Ins. Co. of Newark, N. J. et al. (Mich.) 


(27) 
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§ 619. SPECIAL STATUTORY LIMITATIONS. 


619—Limitation from action on life policies n 
policies. Witkowski v. Fidelity & Casualty 





























§ 624. PARTIES. 
(1). Parties plaintiff in general. 


ure to sue in name of warehouseman or 






Owners at their request. Lewis v. Home Ins. Co. (N. Y.) 


was written with knowledge of insurer. 
Ins. Co, (Kan.) 


624.(1)--Companies liable if not recovered from defendants 







not make it party in interest. Lindemann v. American Fire 
OE PRs Bahn OE I GIS © 6 dsivo ken ciSos'b 5 0cbcaccassuvsxediwna’s 
(5). Necessary and proper parties. 


624(5)—Mortgagee held necessary party to suit on policy, tna Ins. 
Reyman (Ind.) ........ 








Ins. Co, 























PROCESS. 


27. ——- AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 


627(2)—Service upon state insurance commissioner will support default 
judgment against company having made commissioner its atorney in 
fact for service of process.—Clerk need not mail copy of summons to 
foreign insurance company where insurance commissioner was served as 
its attorney in fact.—-Where process was served upon state insurance 
commissioner as attorney in fact or for foreign insurer it wil be pre- 
sumed the commissioner mailed copy of summons to defendant. Fidel- 
ity & Casualty Co. of N. Y. v. Cross (Miss.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Complaint held to sufficietly allege property had not been removed. 
A I s,s ES RIS ig nten no pdncenc0d.05- 50a ee BASS One mabe 
629(1)—Complaint held to allege 60 days elapsed after notice of loss—it must 
allege 60 days elapsed after proof of loss—allegation of performance of 
conditions does not show 60 days had elapsed. Smith v. Franklin Fire 
Bae, Ga, Ge PRR, CRE) cccccvcrcsscccncsvegescoscsvnceervcensevecatee 
629(1)—Complaint on policy held not to supply by inference omitted alle- 


gations as to administration. Provident Life & Acc, Ins. Co. v. Johnson 
(Tex.) 



























United States Fire Ins. Co. v. Dickerson (Fla.) ........eeeeeeeeeevceee 
629 (1)—Pleadings beld to allege estopple to deny acceptance of appli- 
cation, Gt. Southern Life Ins. Co. v. Dolan. (Tex.) 

















(2). Making and terms of contract. 


629(2)—Petition sufficiently stated consideration for contract of insurance 
where it alleged that plaintiff paid premiums when due. Makos v. 
Bankers’ Acc. Ins. Co. (Mo.) 















§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


634(1)—Complaint held sufficient pleading of waiver. East Side Garage, 

Inc., v. New Brunswick Fire Ins, Co. (N. Y.)..cccecececcccecccsesescces 

634(1)—Allegation insured refused demand for ascertainment of loss is suffi- 

cient. Smith v. Franklin Fire Ins, Co. of Phila. (Mont.)........+..+-00+ 

634(1)—General allegation of performance of condition precedent is suffi- 

cient against demurrer. Smith v. North American Acc. Ins. Co. (Nev.) 
(2). Conditions as to notice and proof: of: loss. 


634(2)—Waiver of condition in fire policy to be alleged. Anderson v. Fidel- 


(28) 










—_————oooo 


ot applicable to casualty 


Co. of New York. (Mich.) 667 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 

622(2)—-Time when action may be brought on insurance policy may as well 

be regulated by parties as any other conditions containd in their agree- 

a nen v. Fidelity Co-operative Fire Ins. Co. Gilbert v. Knapp 

Bs Meee CEES £56 SVs Re HN de SS wee OM L.oip ab bb, 9:00) ek AMO NOR OTE. Eis Fa DHE S 50 
622 (2)—Provision against suit after one year from accruing of cause of 

action held void, New York Life Ins. Co. v. Lahr. (Ind.) .......... 437 


624(1)—Complaint by owners of warehouse receipts not demurrable for fail- 


to make him party—ware- 
houseman could sue on policies issued for benefit of warehouse receipt 


624(1)—Insured could sue on policy for loss of others for whose benefit policy 
Burrows v. Farmers’ Alliance 


a held not “real 
parties in interest’’—control of suit by contingently liable company does 


629(1)—Statutory attorney’s fees should be demanded in _ declaration. 
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ity Co-operative Fire Ins. Co. Gilbert v. Knapp (N. Y.)...c.cessescees 
634(2)—Proof of loss must be furnished in addition to notice—allegation of 
performance of condition sufficient to show proof of loss. Smith v. 





Franklin Fire Ins. Co. of Phila. (Mont.)..... Vb eS eResa renderer be tcoeeete 
§ 638. NONPAYMENT 
638—Petition held to sufficiently allege defendant’s indebtedness. Makos v. 
Bankers Aeo, ine Co. GHG) ciccccicccres COERERDEUREKOCKECECE Sk CEH ones 


§ 640. PLEA ANSWER, OR AFFIDAVIT OF DEFENSE 
(2). Avoidance and forfeiture. 
640(2)—-Affadavit must state defense that bill of lading was not ‘‘clear’’. 


Wm. Zeller Co. V. Bartierd Five The: Co, CPO  cscesssvicccctvccecs 
640(2)—Brief statement of defense to be strictly construed. Russell v. 
\reanite (State... Fine. FRR OG: CG) boc csdicds ceciédcdedewnsadd cc ddeaweite 


§ 645. ISSUES, PROOFS, AND VARIANCE. 
(1). Issues made by pleadings. 
€45(1)—Policy will not be declared void for mutual mistake in absence of 
pleading and proof thereof. Seiler v. Com’l Acc. Ins. Co. (Minn.)...... 
(3). Evidence admissible under pleadings. 


645(3)—-Evidence of waiver of performance of conditions in policy is inad- 
missible under allegations of full and compete performance. Anderson 
v. Fidelity Co-oprative Fire Ins, Co. Gilbert v. Knapp (N. Y.)......... 
645(3)—Allegation of compliance with policy conditions renders it unneces- 


sary to plea@ waiver. Makos v. Bankers’ Acc. Ins. Co. (Mo.).......... 
645(3)—Proof of waiver did not establish allegation of performance of proof 
of loss. Snell v. North British & Merc. Ins. Co, (Mont.)........... owe 


645(3)—Iowa statute does not prevent defense under general denial that loss 
was not covered. New Amsterdam Casualty Co. v. Iowa State Bank 
CH. Fie} sccnsteeeks soceccscecncsaccesseceseseedvceststentsuceds tues ounwe : 


(5). Variance. 


645(5)—Variance between allegation of request for renewal of policy and 
proof is fatal. Republic Ins. Co. v. Moss (TeX.) ....ceseccceseseeccees 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general, 


646(1)—Plaintiff has burden of proving delivery. New York Life Ins. Co. v. 
BEGROR CAVE) gnc ccctecec cece accent cvtevedeanseuttqensiuadasnas 
646(1)—Burden of showing 60 days not elapsed since loss was ascertained 
rests on company. Smith v. Franklin Fire Ins, Co. of Phila. (Mont.). 
646(1)—Difference between actual and estimated surplus held not to raise 
presumption of fraud. Maddox v, Mutual Life Ins. Co. of N. Y. (Ky.).. 
646(1)-—Burden on insured to show automobile had not passed out of its p0os- 
session when stolen. Security Ins. Co. v. Sellers-Sammons-Signor Motor 


CO COD: ons 6.5 ccinnn ce ennreeo boUS 8G ROSE Ee Vs WEREN CRs Ob ene s COne RAE teeas 

646(1)-—Burden is ‘on insured to prove marine loss was :" to risk insured 

against. Green v Glove & Rutgers Fire Ins. (N. Y.) ....cccscccceccce 
(1%) 





646(1°4¢)—Production by insurer of written employer’s statment raises pre- 
sumption it was acted upon in issuing policy. Roach-Manigan Paving 
Ce. v. Southwestern Surety Ins: CO. (HOW) ciccecccveccetetvidssvesss 


(2). Avoidance and forfeiture—Insurance of property. 


646(2)—-Burden not on insurer to show misrepresentation or violation of 
policy materially increased risk. Taylor v. Nat’l Live Stock Ins, Co. 
CROW) Cacncdcoveces csedbosrerehsartadeee Serge Cas eedasecteenesnernantene 
646(2)—Brief statement relying only on Vacancy “clause does not "include 
occupancy clause. Russell v. Granite State Fire Ins. Co. (Me.) ...... 


(3). Life and accident insurance. 


646(3)—Burden was on insurer to prove fraud or misrepresentation. Ma- 
kos v. Bankers’ Acc. Ins. Co. (MO.)..ccccccccccccccccccccccscccccece 

646(3)—Insurer has burden of proving that answers in application were 
fraudulently made. Mutual Lief Ins. Co. of New York v. Hoffman (Ind.) 





(4). Payment of premiums 
646(4)—Burdern is on beneficiary to show delivery and payment in good 
health. Ansin v. Mutual Life Ins. Co. (MasS.) .......ccecceeccecvees 
(6). Risk and cause of loss in general. 
646(6)—Leak shortly after sailing raises presumption that vessel was un- 





seaworthy. Green v. Globe & Rutgers Fire Ins. Co. (N. Y.) ........ 

(7). Suicide. 
646(7)—Pleading.—Burden of proof as to suicide held on plaintiff. Griffith v, 
: Continental Cas. Co. (MO.) ..seccceeeereerrecee ppdy Cennebyees Secceneniae 


(29) 


139 


63 


546 
619 


61 


50 
63 
270 


415 


153 


82 


139 
92 


203 
518 


185 
619 


63 
222 


456 


170 





Insurance Law Journal, Vol, 59. 


646(7)—Beneficlary makes prima case by proof of death——presumption 
is aginst suicide. Watkins v. Reliance Life Ins, Qo. (Ark.) 


(9). Notice and proof of loss. 
646(9)—Plea of false swearing in proof of loss held to support instructions 


as to burden of proof. United States Life Ins. Co. v. Dickerson (Fla.). 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648.—IN GENERAL 
(1). In general. 


648(1)—Not error to admit agent’a estimate of value at end of tontine 
period. New York Life Ins. Co. v. Lahr. (Ind.) 


(2). Subject-matter included. 


648(2)—Where insured gave note for defaulted premium but was not 
examined for reinstatement, evidenge of health was perjudicial to 
company. Darby v. Northwestern Mut. Life Ins. Co. (Mo.) 


§ 660. APPLICATION FOR INSURANCE. 


650-—Application executed in foreign state held admissible although not at- 
tached to policy. New York Life Ins. Co. v. Long (Ky.). 

650—Application not attached to policy held inadmissible—notwithstanding 
provisions authorizing defense of fraud. Kennedy v. Metropolitan Life 
Ins. Co. (Iowa) 


§ 651. —— POLICY OR OTHER CONTRACT. 


(1). In general. 


651(1)—Will of assignee held inadmissible to show assignment. Scheid v. 
Storch (Pa.) 


§ 659. ——- DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(2). Suicide. 


659(2)—Where insured’s body had never been found, his letters and testi- 
mony as to his conversation held admissible to show suicide intent. 
Northwestern Mut, Life Ins, Co. v, Johnson, National Life Ins. Co. v. 
Miller (U. 8S.) 


§ 661. AMOUNT OF LOSS. 


661—Evidence of whole loss sustained admissible where plaintiff had other 
insurance. Conn. Fire Ins. Co. v. Fields (Tex.) 


§ 662——-NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 


662(1)—Form of — — improper and prejudicial. Watking v. Re- 
liance Life Ins. Co, (Ark 


§ 664, ESTOPPEL OR WAIVER, 


664—Evidence as to statement of insurer’s agent concerning time for pay- 
ing premiums admissible to show course of dealing. Duncan v. Great 
Western Acc. Ins. 

664—Acceptance of other notes not shown as given after default, inadmiss- 
able to show waiver of default. Darby v. Northw@stern Mut. Life Co. 
(Mo.) 

664—Testimony of medical examiners held admissible against company on 
issue ef estoppel. Gt. Southern Life Ins Qo. v. Dolan. (Tex.) 


{ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 


(1). In general. 

665(1)—Evidence held not to show that statement that estimated surplus 
was based on past experience was fa!se. Maddox v. Mutual Life Ins. 
Co. of N. Y. (Ky.) 

665(1)—Evidence held to support finding of vexatious refusal to pay. 
Winkler v. Standard Acc, Ins. Co. (Mo.) 

665(8)—Evidence held to warrant inference of waiver of provision a 
reinstatement. Kimball v. New York Life Ins. Co. (Vt.)............. ° 


(2). The contract. 


665(2)—Modification of coverage clauses in fire policies must be shown by 
clear and positive evidence. Old Colony Ins. Co. v. aera Realty 
Oo, (Ky.) 

665(2)—Evidence held to show that debt, for which party. claimed assign- 
ment of policy, was settled by consent decrea—Fact that insured con- 
tinued to pay premiums to be given weight on question = assignment. 
Downs v. Robinson (Iowa) ‘ 





Topical Index. 





665(2)—Evidence held sufficient to support verdict. Reserve Loan Life 
Sue, CO OWS TURE, CAGE) iv dis ence Kicccccvdccletevectectencniscesese 


(3). Avoidance and forfeiture. 


665(3)—Evidence held to warrant finding that plaintiff was sole and un- 
conditional owner of the property specified in policy. Malter v. Nat’! 
Dive Tae. Co. of TWasthers (CAL). ...cncccsccscccecsscnccccvcvecescecssces 
665(3)—Evidence held not to show insured knew or should have known he 
“ae pleurisy when examined. Sligh v. Sovereign Camp, W.. O. W. 
BD, SORUSESCARVEVOCEEER ECONO CRN 4400050048450000608 Ree SeDeesEaeetenban 
606 (ap—ividence held to justify finding that insured had informed insurer’s 
representatives of former operation—prior surgical operation and illness 
of which insurer claimed to have received no notice, held shown by evi- 
dence not to have contributed to death from pneumonia. Northern 
Asger. Co, of Mich. V. Kelly (BAICR.) .cccssccccccccccsccscccescccscecces 
\665(3)—Evidence held sufficient to » eaitity findings that statements in 
“ wera true. Western & Southern Life Ins, Co. v. Angel 
GED... GREDLESNORECASOEUREKCED SARC REREEES POU ROOM SCRNER GAS GS CRN COR Meee 
665(3)—Evidence held not to prove fraudulent representations as to location 
of live stock insured. Waters v. Nebraska Mut. Ins. Co. (Neb.) 


(4). Loss and liability of insurer in general. 
665(4)—Evidence held not to show that house was destroyed by wind. 
Palatine Ins. Co, v. Petrovich (TeX.) ...cccccccccccccccccvcccccccece 
665(4)—Evidence held to sustain finding that loss was caused by peril in- 
sured against. Green v. Globe & Rutgers Fire Ins. Co (N. Y.) ...... 
665(4)—Insured not required to prove that person who took ae 
intended to steal it. Bird v. St. Paul F. & M. Ins. Co (Mich.) 


(5). ——- Life and accident insurance, 


665(5)—Evidence held sufficient to support finding that insured died in mil- 
itary service. Watkins v. Louisiana State Life Ins. Co. (Ark.)......... 
665(5)—Finding that insured was engaged in carpenter work sustained. 
Cerny v. Hawkeye Commercial Men’s Ass’n of Mnrshalltown. (Ia.) 


(6). Suicide. 


665(6)—In action on policy evidence is held sufficient to support judgment 
for plaintiff. Bennett v. Standard Acc. Ins. Co. (Mo.) 





(8). Estoppel or waiver. 


665(8)—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire 
Wood v. American Automobile Ins. CO. (Kam.)......cccceccccccccccceces 
665(8)—Eviderce held to warrant verdict finding waiver of proof of 
loss. Russell v. Granite State Fire Ins. Co. (Me) 


§ 666. AMOUNT OF RECOVERY. 


666—Undisputed debt to company deducted, though it oan - eee. 
Landrigan v. Mo. State Life Ins. Co. (Mo.) ‘ 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 


668(1)—Penaity imposed for refusal is based on construction that is con- 
trary to court decision. Landrigan v. Mo. State Life Ins. Co, (Mo.)..... 
668(1)—Question of attorney’s fees and vexatious refusal to pay held prop- 
erly submitted to the jury. Ratbok Mfg. Co. v. Scottish Union & Nat’l 
Ime. CO, (MGs) cvccccecdesiocaccccscccesecctiscccsecccassavessscesesee 
668(1)—Error to refuse to submit issue of insanity when beneficiary ‘was 
changed. Columbian Nat. Life Ins. Co. v. Wo0d (KY.).....cssceceeeees 
668(1)—Question of vexatious refusal to pay held for the jury. Rabok Mfg. 
Co UV. Reeeerees Ee. CO. GREG. cvccccccceicdevedaesseseccveceeneees 


668(1)—Instructed verdict held not error. Aromo v. Fire Ass’n of Phila. 
(Mich.') 


(3), The contract in general. 


668(3)—-Good health standard is basis for policy’s issue—health at time of first 
payment held for jury. Eastern Dist. Piece Dye Works, Inc., v. Trav- 
eters THR“ CO, ON. Fede cvocvcesdcevicccsseciscneccnsses ceveévecsececvcsses 
668(3)—Question of delivery held for jury—question of insured’s health on 
delivery held for jury. Fleckenstein v. Provident Ins. Co, (N. D.).... 
668(3)—Facts held to take to jury issue of company’s knowledge that 
applicant believed application accepted. Gt. Southern Life Ins. Co. 
v. Dolan. (Tex ) 


(4). Avoidance and forfeiture. 
668(4)—Whether use of naphtha by manufacturer of paint voided policy on 
equipment held for jury. Rabok Mfg. Co. v. Scottish Union & Nat’! Ins. 
Co. (MG) wccccccscuce COPdKeCC OOS EERESCRROeRRD SRE EROESONS ERE NwESWesoneES 
(6). Fraud or misrepresentation in general. 


668(6)—-Whether representations are substantially true is for jury or trial 
court. Mutual Life Ins. Co. of New York v. Hoffman (Ind.) 


(31) 
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668(6)—Whether parties have made statements in application material to 
risk is question for court. materiality of representations dapending 
on inferences from facts is for jury. Smith v. North American Acc. 
Ins Co. (Nev.) ! 

668(6)—-Whether moisrepretentation was with intent to deceive held for 
jury. Muhlbach v. Illinois Bankers’ Life Ass’n, of Monmouth, (I!1 vs 


(7). Health, condition, cr habits of insured, 


668(7)—Materiality of insured’s aaeedannenegeniety held for jury. Makos v. 
Bankers’ Acc. Ins. Co. (Mo.) ...... cosecce 

668(7)—Falsity of assured’s representation ‘of “health is question of fact. 
Eastern Dist. Piece Dye Works, Inc., v. Travelers’ Ins. Co. (N. Y.)..... 

668(7)—Issue of misrepresentations as to health held for jury. Bray v. 
Amer. Nat. Assur. Co. (Mo.) 

668(7)—Falsely represented condition of health as contributing to death 
held for jury. Stricker v. Metropolitan Life Ings. Co. 


(10). Loss and liability of insurance in general, 


668(10)—When evidence was in conflict as to existence of visible marks of 
burglarious entry, it was error to direct verdict for plaintiffs—though 
evidence as to such marks was uncontradicted, verdict was improperly 
directed. General Acc., Fire & Life Assur. Corp. v. Cohen (Colo.)....... 

668(10)—Whether automobile had been stolen held for jury. Price 
Royal Ins. Co. (Wash.) 

668(10)—Insurer’s liability for cracks in steam boiler held for jury under 
evidence. First Nat. Bank of Boone v Royal Indemnity Co, (lowa) 


(11), —— Life or accident insurance. 
668(11)—Although insured performed usual duties for part of day after ac- 
cident, question of total disability was for jury. Hayes v. North Amer. 
Life & Cas. Co, (Minn.) 
668(11)—Whether insured was suffering from injury. from accident. or from 
disease is question for jury under evidence. Hunter v. Federal Cas. Co. 
of Detroit, Mich. (N. Y.) oe 


(12). —— Suicide. 
668(12)—Evidence held to require that court direct verdict for insurer on 


ground that insured committed suicide. Deweese v, Sovereign pone 
W. O. W. (Kan.) 


(14). Notice, proof and adjustmeent of loss. 


668(14)—Proof of mailing proof of loss held to raise issue of — Zoob 
v. Amer. Alliance Ins, Co. of N. Y. (N. Y.) cose 

668(14)—Evidence of waiver of any different compliance with condition of 
policy as to notices to insurer sufficient for jury. Hunter v. Federal 
Cas. Co. of Detroit, Mich. (N. Y.) 

668(14)—"Forthwith” or “immediate” in theft policy as to time of notice or 
loss means reasonable; usually a jury oe. Falls City ae 
Supply Co. v. Potomac Ins. Co. (Ky.) eoeecesesee 

668(14)—-Whether notice of theft of automobile was "given within a " peason- 
able time held for jury. Falls City Plumbing Supply Co. v. Potomac 
Ins. Co. cy 


(15). Estoppel or waiver. 


668(15)—Whether provision for immediate notice of accident in policy waived, 
held for jury. Marcus v, Mfrs. Liability Ins. Co. (N. J.)........06- ‘ 

668(15)—Facts held to take to 7 isfue of estoppel to deny acceptance 
of applicaion. Gt. Southern Life Ins Go. v. Dolan. (Tex.) 

668(15)—Whether insurer waived time limit for payment and insured acted 
with reasonable promptness held for jury. Paul v. Reliance Life Ins. 
Ce. tS. 


§ 669. INSTRUCTIONS. 


(1). In general. 


669(1)—An action on policy should define rights of parties other than plain- 
tiff in contract and limit plaintiff's recovery to amount of own ‘loss. 
Burrows v. Farmers’ Alliance Ins. Ass’n (Kan.) 
(12). Extent of loss and liability of insurer 
669.(12)—Ineurer’s agreement to pay for nepairs eliminates question of a- 
mount of lability. Springfield F. & M. Ins. Co. v. State. (Ark 


§ 670. VERDICT AND FINDINGS. 

670—Finding that answers were not false and fraudulent held equivalent to 
finding that they were substantially true. Mutual Life Ins. Co. of New 
York v. Hoffman (Ind.) 


$ 672. JUDGMENT. 

¢72—Although involving two items, judgment was properly entered. Fer- 
guson Vv. Home Ins. Co. (Mo.) ovevese 

€72—Loss of others than plaintiff in action of policy covering. ‘interests ot 
such others, involving issue as to the rights of such others, should be 


(32) 
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ascertained and adjudged to them. Burrows v. Farmer’ Alliance Ins, 
Ass’n (Kan.) 


§ 675. COSTS AND ATTORNEY’S FEES. 


675—Statute providing for attorney’s fees on unsuccessful defense by company 
is valid under police power—evidence as to attorney’s fees inadmissible 
where not demanded; | attorney’s fees may be allowed upon agreeement 
between parties. United States Fire Ins. Co. v. Dickerson (Fla.)..... 


XIX. Reinsurance, 
§ 677. THE CONTRACT IN GENERAL. 
§ 679. CONSTRUCTION AND OPERATION. 


€79—Reinsurer cannot set up lack of insurable interest. 
WSO CW. TEOUGE CAPM) oi.css cc cdaccsaccckccresncvetiadcceuceenuasedcees 


679—Final settlement of liability reinsurance contract held to mean deter- 
mination of original liability. Poe v. Munich Reinsurance Co. (U.S.). 
§ 681. CANCELLATION OR SURRENDER. 


€81—Reinsurer, who terminated contract, cannot require continuation of 
business. Poe v. Munich Reinsurance Co, (U. S.) 





American Ins. 


§ 685. "NOTICE AND PROOF OF LOSS TO REINSURER. 


685—Liability of reinsurer depends on terms of 


reinsurance contract. 
Southern Sur. Co. v. Equitable Sur. Co. (Okla.) 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSUR- 
ANCE, 
€88—Foreign benefit society issuing certificate not specifying matters re- 


quired by statute not exempt from general laws. Harris v. Switchmen’s 
CREO: GE FOU AMT CHG) cc vice ceekctiededeatdeesneecsceks vee cena 


§ 694. MEMBERSHIP. 
(2). Expulsion or suspension. 


694(2)—Policy violating law is void from its inception; promise of insured 
to pay defendant benefit of $400 on expulsion held without considera- 
tion.—Supreme Council, as trustee of property, held without authority 
to divert funds by payment to member legally expelled. Farrell v. 
Nat’l Civil Service Endow’t Ass’n (N. Y.) . 

694(2)—-Charges against recorder of fraternal benefit society held to 


justify expulsion. Schulz v. Supreme Tent, Knights of Maccabees of 
World (Mo.) 


(B) THE CONTRACT IN GENERAL. 
§ 711. NATURE OF THE CONTRACT. 


711—Contract of insurance held not one on assessment plan, requiring de- 
posit of premiums paid in court in order to set up defense of misrepre- 
sentation. Wilson v. Brotherhood of American Yeomen (Mo.). 


§ 712. WHAT LAW GOVERNS. 


712—Place of delivery of new policy held to determine locus of contract 
Webster v. Modern Woodmen of America (Iowa)............... 


712—Contract made in Missouri is governed by local law. Gill v. Sovereign 
Camp, W. O. W. (Mo.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 


718—Constitution and general rules are part of contract; 
be changed only by compliance with contract terms. Alligon v. Brother- 
eed. of We, Rs THMIRMEON CEGRIGD (n ocicdicec Cetecneddussincsccevesica 
718—Invalid law held no part of contract. 
America (Mo.) 





beneficiary can 


§ 719. —— SUBSEQUENT -PROVISIONS OR AMENDMENTS, 
(1). In general. 


719(1)—Fraternal benefit society cannot make any rule affecting vested 
rights—subsequent by-law of society changing tribunal for trial of mem- 
bers valid. Schulz v. Supreme Tent, a of Maccabees of the 
World (Mo.) 

719(1)—Contract between society and members  @etermined by constitution 
and by-laws aociety may alter or repeal in accordance with member- 
ship agreement——may not adopt by-law impairing member’s vested 
right. Sovereign Camp, W. O. W. v. O'Neil. (Okla.) 


(33) 
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(5). Relating to prohibited or hazardous occupticn. 
719(5)—Change of rules held not retrospective to deprive insured of 
vested right. Sovereign Camp. W. O. W. v. ONeill. (Okla.) 
§ 722. VALIDITY IN GENERAL, 
722—Certificate ineorporating incontestibility clause held valid. Sovereign 
Camp, W. O. W. v. O'Neil. (Okla.) 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 


723—Misrepresentation as to health held to preclude recovery. Erickson v. 
Knights of The Maccabees of the World (Colo.)......... os ° 


(2). Effect of misrepresentation, breach of warranty, or con- 
cealment in general. 


723(2)—Statements made in application are warranties. Wilson v. Brother- 
hood of American Yeomen (Mo.) 


(5). Statements as to health. 


723(5)—Anawers in application as to health and family history are war- 
ranties. Hancock v. Nat’! Council, Kts. & L. of Security. (Ill ) 


(6). Statements as to medical attendance. 


723(6)—Falsity of statements in application warranted to be true precluded 
recovery on beneficiary certificate. Beckman vy. Nat’l Council of Knights 
and Ladies of Security (Mont.) 


(10). Statements as to interest of beneficiary. 


723(10)—Where certificate was issued to one not within class allowed, it 
was ultra vires. Stribling v. Fraternal Aid Union (Neb.).. 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL, 

726—Statutes and by-laws to be construed according to intent. White v. 
Sovereign Camp. W. O. W. v. O'Neil. Neb.) 

726—Where rules and by-laws are ambiguous, construction to give policy 
effect should be adopted. Sovereign Camp, W. O. W. v. O'Neil. (Okla ) 


(Cc) DUES AND ASSESSMENTS, 
§ 733. POWER AND DUTY TO MAKE ASSESSMENT. 


733—If assessments are actually necessary to pay death benefits, there is no 
limitation on their number—where members’ liability is limited to cur- 
rent death losses, association is without power to assess for building up 
reserve—such members are not entitled to reserve fund created by an- 
other class paying rate that creates reserve. Tusant v. Grand Lodge, 
A. O. U. W. (Iowa) 


(D) FORFEITURE OR SUSPENSION, 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT 

748—Amendment to by-law held not to exempt member who changed to 
more hazardouge occupation from increased rate. White v. Sovereign 
Camp W. O. W. (Meb.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS 


FFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
(2). Person to whom payment may be made. 

753(2)—By-law provision that local officers are agents is no defense where 


local Secretary failed to remit dues ‘in time. Ferrand v. Fraternal 
Reserve Ass'n. (Mich.) 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURES. 


(3). Demand, acceptance, and relation of assessment. 


755(3)—Beneficiary held entitled to recover under constitution of Supreme 
Council of beneficiary association despite noncompliance with rules of 
local branch as to payment of assessments. Sullivan v. Ladies’ Catholic 
Benev. Ass'n (Mich.) 

755(3)—-Under evidence society was estopped to assert forfeiture on account 
of change of employment. Sovereign Camp, W. O. W. v, Garner (Miss.) 

755(3)—Advice by clerk, on learning after insured’s death of change to haz- 
ardous job, to remit extra premium to home Office is not waiver of re- 
quirement of notice of change and payment of extra premium. Sovereign 
Camp, W. O. W., v. Tucker (Ala.) 

755(3)—Association held estopped to claim assessments received in ignorance 
wf ingured’s disappearance. (Ferrand v. Fraternal Reserve 
(Mich.) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEIT- 


URE. 
(34) 


319 
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(1). Necessity of proceedings to declare forfeiture. 


756(1)—Certificate not forfeited for failure to pay dues, Wckert v. Star 
of Eliz. Council,No. 37 Daughters of America, Elizabeth, N. J. (N. J) 


<{E) BENEFICIARIES AND BENEFITS. 
4 768. PERSONS WHO MAY BE BENEFICIARIES. 


768—Eligibility of beneficiary designated in certificate can be questioned 
only by insurer. Terms of contract will be ascertained in connection 
with association’s rules and, if there be no limit on appointment of bene- 
ficiary, member may name any person. Gristy v. Hudgens (Ariz.)...... 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 

771—Benefit society held authorized to limit beneficiaries permissible un- 
der statutes and charter.—By-law limiting permissible beneficiaries 
held part of contract, though not expressed in certificate. McGough v. 
Women’s Catholic Order of Foresters (Wis.) ........cccceccscncccccces 


§ 770. STATUTORY PROVISIONS. 

770—Degree of consanguinity must be determined by civil law—designated 
beneficiary whosa grandmother was sister of insured’s father, held not 
“relative to the fourth degree of consanguinity’. Woodbury v. Schroe- 
BOE CH, Fil cccncceccndessdecncicccdontusdavecsecenvesassahencessendtees 








§ 773. —-— IN GENERAL. 


773—Where beneficiaries are named as a class, persOns answering descrip- 
tion of class at assured’s death are beneficiaries. Ingalls et al. v. 
Alm CTU) vccncccccccesesccncncectscceececcsosccctecstccocevcecstecesece 
773—Husband held nearest relative of wife. Eckert v. Star of Eliz Council 
No 37 Daughters of America Eliznbeth. N. J. (N. J.) ...cecccccceces 


$ 777. INVALID OR INEFFECTIVE DESIGNATION. 


777—Designation as beneficiary of person not permitted by by-laws held not 
waived. McGough v. Women’s Catholic Order of Foresters (Wis.)...... 
777—Son and administrator of member is held entitled to recover funeral 
benefit, although previously paid to improperly designated beneficiary. 
Woodbury v. Schroeder’ (N. Y¥.) .ccccsccccccccccvccccccsccccvccecqeccess 
777—Faise designation of beneficiary not fraud on heirs, and fraud on 
society is waived by payment into court. Columbian Circle v. Aus- 
TERE GE Gh. GRIND  eske cece duewiet etude chico vatinctece de veasnauanes 


$ 778. FAILURE TO MAKE DESIGNATION. 

178 —v nder provition for payment to dependents, dependency must exist 
in material degree.—partial dependency possible, although dependent 
might have subsisted without assistance Silberstein v. Vellerman. 
CHEAMBD cc tccvevendicccevovenccaccevessens Oeics dheken Se 60:0 4c ew eneee mn 

778—Parties to benefit agreement can provide forfeiture in absence of 
Gependentsa. Reichie Vv. Poerking.. Ns YF.) ccccdosccsccvccdccdctvccesec 


$779. CHANGE OR BENEFICIARY. 


§ 783. VESTED INTEREST OF BENEFICIARY. 


783—Beneficiary has no vested interest in certificate before insured’s death 
—insurer not authcrizd to commute benefit certificate by contract with 
insured—benefit society commuting certificate into cash cannot claim 
benefit of statute—statute exempting from liability to beneficiary -pay- 
ing insured’s dues held inapplicahle to commutation of policy—bene- 
ficiary paying member’s dues held entitled to recover amount expended, 
though certificate was revoked. Ryan v. Woman’s Ben. Ass’n of Mac- 
CRDOGR CHRD (ios 5 660508 cave Hked eh eRe MeENeCKs Gene dean udexdererescedes 


$ 784. ——- MODE OF CHANGING DESIGNATION. 


784—Card purporting to designate beneficiary of funeral benefit held insuffi- 
cient, under both Insurance Law and association’s by-laws. Woodbury 
V. Schroeder (N. Y.)° .ccccccccccccccccceccccccccssccescssssecscssesers * 


(1). In general. 
784(1)—Constitution and general rules are part of contract; beneficiary can 
be changed only by compliance with contract terms, Allison v. Brother- 
heed of BR, RR. TeRinmem (IGGRS) oocrcccccsccccvvscccvevactsassesescsese 
784(1)—Right of insured to change beneficiary without consent of benefi- 
ciary must be done im accordance with the by-laws of the society speci- 
fying persons who may be designated as beneficiaries. McGough v. 
Women’s Catholic Order of Foresters (Wi8.).......eecceeeeceneceececes 
784(1)—By-laws requiring written request for change of beneficiary on form 
provided on certificate necessitate written request, though none contained 
in certificate. Member awaiting blank form of change of: beneficiary 
held not to have made change before death. The Maccabees v. Wilbur 
CREIGR.) ccc daceaeetcicddesedesticssceaescedveceveee aceteas SG ccennne cheese 
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(2). Death of member before change is completed. 


784(2)—-Change of beneficiary cannot be made where application is re- 
ceived after insured’s death—equity will not enforce such change Al- 
lison v. Brotherhood of R. R. Trainmen (Idaho) .........cceccccccecece 

784,.2)—Change of beneficiary complete athough insured died before home 
office received certificate... Goodrich v. Grand Lodge, Brotherhood of 
es eee SRE: SERED oo cow it a os .ciakale bak niae OR eats eO hie oboe keine 

784(2)—By-laws requiring written request. for change of beneficiary on form 
provided on certificate necessitate written request, though none contained 
in certificate. Member awaiting blank form of change of beneficiary 


poo aw to have made change before death. The Maccabees v. Wilbur 
c 


(3) Surrender of certificate. 


784(3)—Certificate held not canceled by change of beneficiary when new 
beneficiary could not properly be designated. McGough v. Women’s 


Catholic Order of Foresters (Wis.) 
(7). Estoppel and waiver as to mode of change. 
784(7)—Where insured died before completing change of beneficiary, in- 


surer cannot waive terms to original beneficiary’s eee Allison v. 
Brotherhood of R. R. Trainmn (Idaho) 


§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general, 


789(1)—Affadavits supporting claim as dependent held eufficient Silber- 
stein v. Vellerman. (Mass.) 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Divorce decree held not to prevent wife from taking as beneficiary. 


Sovereign Camp, W. O, W., v. Billings (NeD.).......ccccecccevccvseces 
793—One of beneficiaries who has paid part of premium has lien on funds. 
Repeeeieee WE ML, F.  TENO: CEI ode .vo'a 5.0 0.0 00005 :0:059d 00.00.0080 8.00d oee5s 


793—Divorce deprives wife of rights as beneficiary—divorced wife cannot 
recover as dependent of insured under certificate issued to her as his 
wife. Williamson v. Modern Woodmen of America (Tex.). aa eoce 
793—Where society had knowledge of member's disappearance. ‘and. ‘pene- 
ficiary’s divorce and remarriage, receipt of premiums prevented dis- 
puting rights of recovery. Security Benefit Ags’n. v. Verdery. (Colo.) 
793—Benefits not payable to person not within class specified—beneficiar- 
ies must be within such class at time of member's death—fraternal 
benefit certificate speaks from member’s death-—beneficiary, falsely 
designated as wife, who married member after issuance of certificate, 
takes proceeds on absence of valid designation. Columbian Circle Vv. 
Ausiander. et al. (Ill)... 





§ 795 RIGHTS OF REPRESENTATIVES OF INSURED. 
795—Constitution held to forfeit benefits in absence of designation and 

dependents. Reichle v. Perkins. (N. Y.) 
§ 798. PAYMENT OF BENEFITS. 


798—Society paying amount of certificate to insured’s divorced wife cannot 
avoid liability to his heirs. Williamson v. Modern Woodmen of America 
CE ons 0h keh cn bie eee ce sense et Dabs h0 SN Se bed KE SREEOREDE SDE CeRC ee eC ES ees 


(F) ACTIONS FOR BENEFITS, 
§ 809. DEFENSES. 


s09—Contract of insurance held not one on assessment plan, requiring de- 
posit of premiums paid in court in order to set up defense of misrepre- 
sentation. Wilson v. Brotherhood of American Yeomen (MO.)........ 
809—Tender of premiums paid unnecessury to set up defense of fraud. 
Wilson v. Brotherhood of American Yeomen (MO.)........eeeeeeeeeeeee 


§ 813. PARTIES. 


813—Subsidiary organization of fraternal benefit society was not proper de- 
fendant to action for benefits. Kenney v. Branch William O’Brien, No. 


214, Irish Nat’l Forestera (R. 1.) 2... ccscccscsecvevccccsscceresesseses 
813—National Council held proper party defendant in action for funeral 
benefits. Evans v. Junior Order U. A. M. et al. (N. C) ccc eeeeeeeee 


§ $814. PROCESS AND APPEARANCE, 


814—Service of citation on Insurance Commissioner within 30 days before 
return term of writ was not void but effectual for succeeding term. 
Mosaic Templars of A. V. Smith (Tex.)....ccrccccccessescvvcevecveecces 


§ 815. PLEADING. 
(4). Issues, proof, and variance. 
815(4)—To claim exer.ptior, from general laws, foreign corporation must 
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prove incorporation as fraternal benefit society in state of origin and 
license to do business—foreign association held not shown exempt from 
requirements on ground of limitation of membership to one hazardous 
occupation. Harris v. Switchmen’s Union of North America (Mo.)..... 

815(4)—Held no essential varianre between by-laws pleaded and there 
proved. Grohman v. The Maccabees. (Mo.) 


§ 816. EVIDENCE. 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—When company issuing certificate lacks proof of its fraternal char- 
acter it must be regarded as within general laws. Harris v. Switch- 
men’s Union of North America (Mo.) 
(3). Cause of death or injury. 


817(3)—Presumption against suicide will not alone su'stain finding that as- 
sured did not commit suicide. Woodmen of World v. Alexander (Tex ) 


§ 819. WEIGHT AND SUFFICIENCY. 


819(1)—Sister keeping house for brothers) and sisters was partially de- 
pendent on brother. Silberstein v. Vellerman. (Mass.) 


(2). Matter of ovoidance or forfeiture. 


819(2)—That insured could not und+rstand English h<ld insufficient to void 
effect of qisrepresentation. Erickson v. Knights of The Maccabees of 
The World (Colo.) 


(1). In general. 


819(1)—Plaintiff’s introduction of constitution and by-laws of defendant 
company held not to supply proof that latter was fraternal beneficiary 
association—facts considered in determining whether foreign corporation 
is fraternal beneficiary association stated. Harris v. Switchmen’s Union 
of North America (Mo.) 


819(2)—Evidence held insufficient to sustain findingls of payment and good 
standing. Olsen v. supreme Council, Royal Arcanum (Mo.) 

819(2)—Evidence held sufficient to show astessments timely paid. Ferrand 
v. Fraternal Reserve Ass’n. (Mich)) 


(4). Death or injury and cause thereof, 


819(4)—Presumption against suicide will not alone sustain finding that as- 
sured did not commit suicide. Woodmen of World v. Alexander (Tex ) 

819(4)—Evidenve held not to sustain jury's findings against suicide. Wood- 
men of World v. Alexander. (Tex.) 


§ 823. TRIAL. 
§ 825. —— QUESTIONS FOR JURY. 


(1). In general. 
$25(1)—Estoppel of society by representations of agent to set up failure to 
pay additional war clause premium held for jury. Sovereign Camp, 
W. O. W., v. Richardson (Ark.) ease 


(2). Avoidance or forfeiture. 


825(2)—Where plaintiff admitted nonpayment, it was not question for jury. 
Olsen v. Supreme Council,Royal Arcanum. (Mo.) 


(3). Death or injury and cause thereof. 
$25(3)—Whether deceased dicd while making assault held for jury. Sov- 
treign Camp of Woodmen of the World v. Bailey (Tex.) veens 
825(3)—Where evidence shows it untrue, physician’s statement as to cause 
of death, read and forwarded by beneficiary, held not binding. Gill v. 
Sovereign Camp, W. ©. W. (Mo.) 


§ 826, INSTRUCTIONS. 


(2). Death or injury and cause thereof. 


§26(2)—In action for death benefit, defense being that deceased met his 
death in making assault, court’s charge held to properly submit such 
defense when considered as a whole. Sovereign Camp of Woodmen of 
the World v. Bailey (Tex.) 


27. —VERDICT AND FINDINGS. 


§ 8 

827—Where insurer admitted liability if not suicide,jury’s finding against 
suicide warranted judgement against insurer. Woodmen of World v. 
Alexander. (Tex.) 





